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PERSPECTIVE

Supreme Court strips EPA of
key weapon to combat climate

By Tina Van Bockern
n June 30, 2022, the U.S. Su-
preme Court issued its 6-3
decision in West Virginia v.

EPA, 597 U.S. __ (2022), defining

the scope of the Environmental Pro-

tection Agency’s (EPA) statutory
authority to regulate greenhouse gas
emissions from coalfired power
plants, effectively eliminating one of
the Biden Administration’s key wea-
pons for combating climate change.

The decision ruled that the Clean
Air Act does not authorize EPA to
employ what is called “forced gener-
ation shifting,” a regulatory measure
that requires a shift in energy pro-
duction away from fossil-fuelfired
power sources towards lower-emit-
ting energy sources. Slip Op. at 25- 26.

Forced generation shifting was
first employed in Obama’s Clean
Power Plan as a “best system of
emissions reduction,” or BSER, for
existing power plants under Sec-
tion 111(d) of the Act. The Clean
Power Plan set strict greenhouse
gas emissions that would require
an operator of a coal-fired power
plant to reduce its own production
of electricity, build or invest in new
or existing natural gas plants, wind
farms, or solar installations, or pur-
chase emission allowances or credits
as part of a cap-and-trade regime in
order to meet the strict limits. Id. at 8.

Trump’s Affordable Clean Ener-
gy Rule, adopted by EPA in 2019,
repealed the Clean Power Plan on
the basis that it went beyond the
scope of EPA’s statutory authority
under Section 111(d). Id. at 11.

In its June 30 decision, the Su-
preme Court agreed with Trump’s
EPA. The Court’s decision rests on
the judicially created “major ques-
tions” doctrine, under which the
Court “expect[s] Congress to speak
clearly if it wishes to assign to an
agency decisions of vast economic
and political significance.” Id. It
held that EPA’s decision to employ
generation shifting was a major

question, requiring clear delegation
from Congress, which it did not
have, because forced generation
shifting dictates “how much coal-
based generation there should be
over the coming decades.” Id. at 25.
In the Court’s view, that is a choice
that Congress would have intended
for itself. Id.

Interestingly, the Court declined
to rule on the parties’ arguments
that Section 111(d) limits EPA’s
regulatory authority to impose only
measures that can be employed
“inside the fenceline” of existing
sources. See id. at 30-31. The Court
indicated it had “no occasion to de-
cide whether the statutory phrase
‘[best] system of emission reduc-
tion’ refers exclusively to measures
that improve pollution performance
of individual sources, such that all
other actions are ineligible to quali-
fy as the BSER.” Id. at 30 (emphasis
in original). However, it did explain
that its analysis was based on the
fact that EPA has acted “consistent
with such a limitation for the first
four decades of the statute’s exis-
tence.” Id. at 30- 31. This, of course,
creates a hurdle for EPA to over-
come in changing course in future
rulemaking if it hopes to use con-
trol measures that are not applied
directly to existing sources.

Indeed, as Justice Elena Kagan
said in her dissenting opinion, the
Court’s majority decision “strips”
EPA of its key weapon to combat
climate change. Specifically, the
Court’s decision eliminates EPA’s
ability to employ generation shifting
as a control measure to reduce emis-
sions of greenhouse gases and other
pollutants.

For example, EPA’s proposed
Federal Implementation Plan Ad-
dressing Regional Ozone Transport
for the 2015 Ozone National Ambient
Air Quality Standard, 87 Fed. Reg.
20,036 (April 6, 2022) — a rule that
addresses twenty-six states’ obliga-
tions under the Clean Air Act’s Good
Neighbor Provision - identifies gen-
eration shifting as an available con-

trol measure for power plants to re-
duce NOx emissions. To the extent
that this and any other rules require
generation shifting, EPA will have
to go back to the drawing board.
Any rule that does require gener-
ation shifting will face swift legal
challenges.

But, more broadly, the Court’s
decision means that the Biden
Administration will have a harder
time achieving its goal of a net-zero
emissions economy by 2050. See
The White House, FACT SHEET:
President Joe Biden Sets 2030
Greenhouse Gas Pollution Reduc-
tion Target Aimed at Creating Good-
Paying Union Jobs and Securing U.S.
Leadershipon Clean EnergyTechno-
logies (Apr. 22, 2021).

In a statement released June
30, Biden said he would continue
to look for ways to reduce climate
change: “My Administration will
continue using lawful executive au-
thority, including the EPA’s legally-
upheld authorities, to keep our air
clean, protect public health, and
tackle the climate crisis.” See The
White House, Statement by Presi-
dent Joe Biden on Supreme Court
Ruling on West Virginia v. EPA
(June 20, 2022).

This exercise of authority will
likely (and necessarily) extend be-
yond EPA’s rulemakings. EPA’s reg-
ulation of greenhouse gas emissions
is but one of the Administration’s
several avenues for advancing Pres-
ident Biden's aggressive climate
change goals. It will take an all-of-
the-above regulatory strategy to
see meaningful improvements. And
some steps are already underway.

Only recently, on June 16, 2022,
the Federal Energy Regulatory Com-
mission announced a notice of
proposed rulemaking “focused on
expediting the current process for
connecting new electric generation
facilities to the grid.” See FERC
Proposes Interconnection Reforms
to Address Queue Backlogs, FERC
News Releases (June 16, 2022);
Improvements to Generator Inter-

connection Procedures and Agree-
ments, Advance Notice of Proposed
Rulemaking, Docket No. RM21-17-
000 (June 16, 2022). Facilitating up-
grades to the nation’s grid and how
new renewable sources connect to
the grid is critical for transitioning
the nation’s energy supply more to-
wards renewables.

In addition, the Bureau of Land
Management is accepting, through
settlement agreements to resolve
pending National Environmental
Policy Act challenges, the opportu-
nity to conduct additional and more
thorough analyses of the climate
change impacts caused by that
agency’s approval of oil and gas
drilling permits.

Because forced generation shift-
ing was unquestionably removed
from EPA’s current arsenal of reg-
ulatory controls, EPA and other
administrative agencies must deter-
mine how, when, and where alter-
native steps can be taken to achieve
Biden’s climate change goals. But
any future steps taken must be con-
sistent with the explicit statutory
authority conferred on the agencies,
as the West Virginia v. EPA decision
provides clear precedent for striking
down agency overreach.
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