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O
n June 20, 2011, the U.S. Supreme Court handed down
its most highly anticipated employment law decision in a
decade.1 The Court’s first major pronouncement on Fed-

eral Rule of Civil Procedure (Rule) 23 prerequisites in twelve years,
Wal-Mart Stores, Inc. v. Dukes, rejected a proposed class of 1.5 mil-
lion employees alleging widespread sex discrimination at Wal-
Mart stores.2 The Court rejected this class as too unwieldy to satis-
fy the Rule 23(a)(2) requirement of “commonality.”3 The Court
 also curtailed the types of relief available under Rule 23(b)(2) class
actions, effectively mandating that all future employment class ac-
tion plaintiffs must proceed under a far more rigorous section of
Rule 23.4

As the authors of this article presented in a May 2011 The Colo-
rado Lawyer article, Dukes exemplified a growing trend toward
high-profile, high-stakes litigation brought against large U.S. com-
panies.5 Indeed, the number of class actions filed against U.S. com-
panies—and particularly those filed under Rule 23(b)(2)—has re-
cently grown apace.6 Nonetheless, the Supreme Court’s decision
has reinvigorated the Rule 23(a) and (b) prerequisites, and arguably
halted the advance of nationwide employment class actions. In
short, Dukes’s effect on employers can hardly be overstated. 

This article analyzes Dukes in light of previously unsettled ques-
tions under the federal class action device and describes the deci-
sion’s anticipated effects on employers and class action litigators.
The article answers many questions the authors identified in their

May 2011 article. It suggests that future employment class ac-
tions—even those sought to be certified under Rule 23(b)(3)—
may prove far less successful, and even less desirable, than many
plaintiffs’ attorneys currently anticipate.

Overview
Dukes involved “one of the most expansive class actions ever.”7

Betty Dukes and six other plaintiffs sought to represent a class of
around 1.5 million women who were current and former Wal-
Mart employees working at stores throughout the United States.8

Wal-Mart is the country’s largest private employer, and it operates
Discount Stores, Supercenters, Neighborhood Markets, and Sam’s
Clubs in seven nationwide divisions.9 The divisions comprise
forty-one regions, and each region contains eighty to eighty-five
stores.10 Each store has as many as fifty-three departments and 500
employees.11

Plaintiffs’ Theory and the Certification Motion
Local Wal-Mart store managers enjoy broad discretion over pay

and promotion decisions, although they must act within broad
guidelines and defined salary bands.12 Dukes and the other named
plaintiffs filed suit in 2001, alleging that Wal-Mart’s delegation of
discretion to local store managers resulted in widespread pay and
promotion discrimination against women.13 Specifically, they
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 alleged that local managers’ discretion was exercised dispropor-
tionately in favor of men, resulting in disparate treatment under
Title VII of the Civil Rights Act of 1964 (Title VII).14 They also
alleged that Wal-Mart was aware of this effect, and that its refusal
to cabin managers’ discretion constituted disparate treatment.15

Notably, plaintiffs did not allege that Wal-Mart had any express
corporate policy against the advancement of women.16

In 2003, the Dukes plaintiffs sought an order certifying a Rule
23(b)(2) class of all women employed by the company since 1998
who may have been subjected to alleged discriminatory practices.17

They sought injunctive and declaratory relief, punitive damages,
and backpay, but did not request compensatory damages.18 To sat-
isfy Rule 23(a)(2)’s commonality requirement, the plaintiffs relied
principally on three types of evidence. First, they invoked statistical
evidence regarding pay and promotion disparities between men
and women at Wal-Mart.19 Second, they offered anecdotal reports
of alleged discrimination from approximately 120 Wal-Mart em-
ployees.20 Third, they relied on a “social framework analysis” of
Wal-Mart’s “culture,” which concluded that the company was “vul-
nerable” to sexism.21

Class Certification and Appeal
In 2004, the district court certified the plaintiffs’ proposed class

with minor variations not relevant here.22 In 2007, a Ninth Circuit
panel twice affirmed the district court’s order, albeit while remand-
ing for consideration of whether technical standing issues barred
certain plaintiffs from pursuing injunctive or declaratory relief.23

After agreeing to hear the case en banc in 2009, the Ninth Circuit
issued a long-awaited decision in 2010, again substantially affirm-
ing the class certification.24 As indicated below, the Ninth Circuit
nonetheless reached controversial conclusions regarding Rule 23’s
evidentiary standard, Rule 23(a)(2)’s commonality requirement, the
types of relief available under Rule 23(b)(2), and how to determine
monetary damages in a Title VII class action.

In 2010, the Supreme Court granted a petition for certiorari,
agreeing to decide whether claims for monetary relief could be cer-
tified under Rule 23(b)(2) and, if so, under what circumstances.25

The Court also enigmatically ordered the parties to brief whether
“the class certification ordered under Rule 23(b)(2) was consistent
with Rule 23(a).”26 As the authors of this article noted in their pre-
vious article, this ambiguous direction provided a “virtually blank
slate” on which the Supreme Court could “write the future of the
Rule 23 class action device.”27 The Court did not disappoint.

Rule 23 Evidentiary Standard
As discussed in the authors’ previous article, federal courts long

have been flummoxed by the appropriate evidentiary standard for
class certification, disagreeing about whether allegations in class
complaints must be accepted as true; whether courts may consider
merits issues in ruling on certification questions; and whether
courts may weigh, or perhaps even bar, parties’ proffered expert tes-
timony.28 Indeed, the district court in Dukes declined to resolve a
Daubert29 challenge to the plaintiffs’ proffered social framework
analysis testimony, and the Ninth Circuit effectively declined to re-
solve various merits issues that it felt were coterminous with Rule
23(a)(2)’s commonality requirement.30 The Supreme Court’s June
20, 2011 decision resolved many of these uncertainties.

Pleading Standard Versus Proof
As presented in the May 2011 article, the Supreme Court’s pre-

Dukes jurisprudence long had been torn between Eisen v. Carlisle
and Jacquelin, which suggested that courts had no “authority to
conduct a preliminary inquiry into the merits of a suit,” and Gen eral
Telephone Company of the Southwest v. Falcon, which suggested that
courts must conduct a “rigorous analysis” at the class certification
stage.31 The Tenth Circuit has exhibited a variety of this judicial
uncertainty, alternately holding that class action plaintiffs bear a
“strict burden of proof ” at the certification stage, and that courts
must “accept the substantive allegations of the complaint as true.”32

The Dukes decision conclusively resolved this dispute. The
Court unambiguously held that Rule 23 does not provide a “mere
pleading standard,” but instead requires putative class action plain-
tiffs to be “prepared to prove” all the elements required for class cer-
tification.33 Moreover, the Court expressly reaffirmed Falcon’s
“rigor ous analysis” requirement, dismissing Eisen’s contrary pro-
nouncement as “the purest dictum.”34

In short, Supreme Court jurisprudence is now fully aligned with
certain vanguard cases from recent years holding that putative class
action plaintiffs must prove all Rule 23 elements by a preponder-
ance of the evidence.35 The Dukes decision thus completes an evo-
lution toward a more searching class certification inquiry that was
facilitated by the 2003 amendments to the federal rules, which
both eliminated conditional class certifications and effectively per-
mitted courts to order more discovery before deciding certification
issues.36
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The Dukes decision’s likely effects on employers include fewer
unmeritorious cases being filed, because plaintiffs’ attorneys now
will have to invest significant resources in discovery before moving
for certification. The higher evidentiary burden also likely will
cause fewer unmeritorious cases to be certified, thus limiting the
settlement leverage plaintiffs’ attorneys enjoy following certifica-
tion under less demanding standards. Notably, many cases—in-
cluding those from the Tenth Circuit—that have anticipated the
Supreme Court’s repudiation of Eisen have declined to certify pro-
posed plaintiff classes.37

Consideration of Merits Issues
The Dukes decision also banished any residual notion—again

derived from Eisen—that courts were barred from considering
merits issues during the class certification stage. Specifically, the
Court distinguished Eisen as a case involving the cost of class noti-
fication, not the propriety of class certification, and noted that class
certification analyses will frequently “entail some overlap with the
merits of the plaintiff ’s underlying claim.”38 As the Court related:
“That cannot be helped.”39

In reaching this decision, the Court followed the lead of Falcon
and earlier Supreme Court cases, and implicitly rebuked the Ninth
Circuit for concluding otherwise.40 The Ninth Circuit had pur-
ported to distinguish other circuit court cases sanctioning a merits
inquiry at the class certification stage on the basis that such cases
tended to involve securities class actions, and were decided in ref-
erence to Rule 23(b)(3)’s requirements, not Rule 23(a)(2)’s com-
monality requirement.41 The Ninth Circuit had purported to carve
out a limited exception for Title VII class actions, noting that
plaintiffs’ proffered statistical evidence in such actions “does not
overlap with the merits, it largely is the merits.”42

The Supreme Court completely rejected this dichotomizing.
The Court freely acknowledged that “proof of commonality nec-
essarily overlaps with [plaintiffs’] merits contentions that Wal-
Mart engages in a pattern or practice of discrimination.”43 It also
noted that proof of both commonality and discrimination required
evidence of the reasons for Wal-Mart’s challenged employment
decisions, and held that plaintiffs had to produce “some glue hold-
ing the alleged reasons” for these decisions together to obtain class
certification.44 Such glue, of course, also is necessary for plaintiffs’
pattern or practice claim.

Daubert Challenges
As noted above, the district court in Dukes declined to resolve a

Daubert challenge to the plaintiffs’ proffered social framework
analysis testimony.45 The Supreme Court did not disturb this deci-
sion, but instead dismissed the challenged testimony as irrelevant
to plaintiffs’ claims.46 Nonetheless, the Court poignantly noted that
it “doubt[ed]” that the district court had properly eschewed a full
Daubert analysis.47

Although not controlling, the Supreme Court’s dicta strongly
suggests support for the approach of American Honda Motor Com-
pany, Inc. v. Allen, and similar circuit courts cases that hold that “the
district court must perform a full Daubert analysis before certify-
ing the class if the situation warrants.”48 It also arguably suggests
that the primary competing standard—that a court must accept
proffered expert testimony that is not “fatally flawed”—may be
moribund.49 Tellingly, the district court in Dukes had assumed the
applicability of this competing standard.50
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Weighing Expert Testimony
Beyond touching on the admissibility of expert testimony, the

Dukes decision also arguably demonstrated—albeit only through
example—that courts may weigh competing expert testimony dur-
ing the certification stage. Specifically, the Court rejected plaintiffs’
 statistical evidence regarding pay and promotion disparities, in part
by adopting the logic espoused by Wal-Mart’s competing expert
in the district court.51 Understandably, this drew a rebuke in Justice
Ginsburg’s dissent, charging the appellate Court with improper
fact finding.52

By effectively weighing expert testimony, however, the Supreme
Court may have signaled its approval of cases such as In re Hydro-
gen Peroxide Antitrust Litigation, which hold that: “Weighing con-
flicting expert testimony at the certification stage is not only per-
missible; it may be integral to the rigorous analysis Rule 23 de-
mands.”53 In re Hydrogen Peroxide also noted that fact finding at
the class certification stage need not bind the ultimate fact finder at
trial.54 The Dukes decision echoed this sentiment in a slightly dif-
ferent context.55 In sum, by both directly and indirectly shoring up
Rule 23’s evidentiary standard, the Dukes decision ensures that
 future class action plaintiffs likely will face a more costly and de-
manding class certification fight than in the pre-Dukes era.

The Rule 23(a)(2) Commonality Requirement
Dukes’s most conspicuous and contested feature easily was its

strengthening of Rule 23(a)(2)’s commonality requirement. Rule

23(a)(2) requires that all class action plaintiffs show “questions of
law or fact common to the class.”56 Dukes’s construction of this ele-
ment affects both employment discrimination and other class ac-
tion plaintiffs.

Construction of the Commonality Requirement
The Ninth Circuit had construed the commonality requirement

literally, concluding that plaintiffs need show only “common ques-
tions of law or fact” and not “proof of answers to those questions or
the likelihood of success on the merits.”57 Justice Ginsburg’s dis-
sent echoed this sentiment, arguing that the mere question,
“whether Wal-Mart’s pay and promotions policies gave rise to un-
lawful discrimination,” was sufficient under Rule 23(a)(2).58

The Court completely disagreed. Noting that all competently
crafted complaints literally raise common questions, it held that
the key to Rule 23(a)(2)’s commonality requirement lay in a class
action’s ability to provide common answers to issues central to each
class member’s claims.59 In other words, class members must make
common falsifiable contentions whose resolution will decide criti-
cal issues affecting “each one of the claims in one stroke.”60 Dis-
similarities within the proposed class may impede the generation
of common answers.61

This demanding standard may require proof of class claims at
the certification stage. Indeed, the Court stated that plaintiffs must
demonstrate that they “have suffered the same injury.”62 It further
held:
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Because [plaintiffs] provide no convincing proof of a company-
wide discriminatory pay and promotion policy, we have con-
cluded that they have not established the existence of any com-
mon question.63

The effects of the Court’s commonality ruling will be far-reach-
ing. The heightened standard will affect all future class action
plaintiffs, because establishing commonality is a threshold require-
ment under Rule 23. Dicta regarding the types of cases that may
pass Rule 23(a)(2) muster suggest that future employment dis-
crimination class action plaintiffs may have to identify policies or
decision makers that affect each class member identically.64 In
 other words, they may have to focus on individual stores or depart-
ments, at least barring express discriminatory policies applying
across an entire company.

Commonality in Title VII Actions
Beyond commenting broadly on the Rule 23(a)(2) commonal ity

requirement, Dukes also revitalized decades-old precedent apply-
ing that requirement within the specific Title VII context. Invok-
ing Falcon, the Court held that, at least absent companywide  biased
evaluation procedures, plaintiffs must provide “[s]ignificant proof
that an employer operated under a general policy of discrimina-
tion” to prove commonality.65 Notably, the plaintiffs’ proffered evi-
dence fell significantly short.

For instance, the Court dismissed plaintiffs’ social framework
analysis testimony as irrelevant because their expert could not iden-

tify the percentage of challenged employment decisions that had
allegedly been determined by sexual stereotypes.66 Instead, he had
merely opined that Wal-Mart’s culture was vulnerable to sexism.67

Similarly, the Court dismissed plaintiffs’ anecdotal reports of al-
leged discrimination because they had offered only one anecdote
for every 12,500 class members, and even those anecdotes did not
fairly encompass all Wal-Mart stores.68

As noted above, the Court also rejected plaintiffs’ statistical evi-
dence regarding pay and promotion disparities, in part after implic-
itly accepting the testimony of Wal-Mart’s competing expert.69 The
Court nonetheless provocatively stated that, even if nationwide dis-
parities had been proven, the combination of such disparities with
widespread managerial discretion still would not suffice to establish
commonality.70 As Justice Ginsburg noted in dissent, this holding
arguably gutted the Court’s landmark decision in Watson v. Fort
Worth Bank and Trust, which sanctioned disparate impact claims
premised on subjective or discretionary promotion systems.71

In sum, the Court’s novel construction of Rule 23(a)(2) will pro-
foundly affect all future class action plaintiffs. Because the Court
could have resolved the case on narrow Title VII grounds, its
strengthening of Rule 23(a)(2)’s commonality requirement suggests
conviction regarding the proper scope of a Rule 23 class action.

Rule 23(b)(2) Relief
In its second core holding, Dukes determined that individualized

monetary relief is not recoverable under Rule 23(b)(2) class actions.
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Rule 23(b)(2) is one of three sections under which class actions
may be certified. It permits certification where “final injunctive re-
lief or corresponding declaratory relief is appropriate respecting the
class as a whole.”72 Beyond holding that the Rule precludes recov-
ery of backpay, the Court left important Rule 23(b)(2) questions
unanswered.

Rule 23(b)(2) and Backpay
Before Dukes, most courts had considered backpay to be an

 equitable remedy under Title VII.73 This understanding may have
derived from the desire to avoid triggering Seventh Amendment
jury trial rights in the South during Title VII’s early years.74 Re-
gardless, most courts permitted the recovery of backpay—along
with injunctive and declaratory relief—in Rule 23(b)(2) class ac-
tions.75

In the May 2011 article, the authors noted that the availability
of compensatory and punitive damages under the Civil Rights Act
of 1991 caused circuit court authority to split regarding the appro-
priate test for determining when, if ever, monetary damages might
be recoverable in a Rule 23(b)(2) class action.76 The Ninth Cir-
cuit’s Dukes decision created a three-way split on the issue.77

Resolving this split was critical. If Rule 23(b)(2) certification were
unavailable, plaintiffs requesting monetary relief would have to seek
certification under Rule 23(b)(3).78 This Rule requires proof that
common questions predominate over individual questions, and that
a class action is superior to other methods of adjudicating the dis-
pute.79 It also requires that notice and opt-out rights be provided to
absent class members.80 In short, it makes class certification less cer-
tain and less desirable than under Rule 23(b)(2).

In Dukes, the Supreme Court unambiguously held that claims
for “individualized relief,” including backpay, are unavailable under
Rule 23(b)(2).81 This holding confirmed dicta from Ticor Title In-
surance Company v. Brown and earlier Supreme Court cases.82

In reaching this decision, the Court analyzed historical ante -
cedents to Rule 23(b)(2), noting that most had involved challenges
to segregation in which plaintiffs had requested classwide orders,
but not individualized relief.83 The Court also acknowledged that

any contrary rule might yield “perverse incentives,” because class
representatives could be tempted to eschew certain types of mone-
tary relief to secure class certification.84 Res judicata then might bar
absent class members from pursuing such relief, despite having
never received notice or opt-out rights.85

Notably, the Court easily dismissed lower court jurisprudence
holding that backpay was recoverable as an equitable remedy under
Title VII.86 Acknowledging that backpay may, in fact, be equitable,
the Court nonetheless declared: “The Rule does not speak of
 ‘equitable’ remedies generally, but of injunctions and declaratory
judgments.”87

Rule 23(b)(2) and Due Process
Dukes’s Rule 23(b)(2) decision also was premised on prior case

law holding that the Due Process Clause requires notice and opt-
out rights in class actions predominantly seeking monetary dam-
ages.88 These rights are mandated under Rule 23(b)(3), but not
under Rule 23(b)(2).89

Interestingly, the Dukes Court noted, in passing, a “serious possi-
bility” that the Due Process Clause may require notice and opt-out
rights even in class actions where monetary claims do not predom-
inate.90 This tracks critical commentary arguing that justifications
for the absence of such rights in Rule 23(b)(2) class actions—in-
cluding the alleged alignment of class members’ interests and the
indivisibility of injunctive relief—may be infirm.91 For instance,
class members’ interests may not always align in Rule 23(b)(2) class
actions, and notice may be required to help courts craft appropriate
injunctive relief.92

In short, Dukes may presage a future class action jurisprudence
focused more directly on due process concerns. It also might augur
the eventual invalidation of Rule 23(b)(2) on constitutional
grounds.

Rule 23(b)(2) and Punitive Damages
Due to its procedural posture, Dukes did not have to address

whether punitive damages also were “individualized relief ” that was
unavailable under Rule 23(b)(2).93 Although the plaintiffs had re-
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quested such relief, the district court exercised its discretion to
 order opt-out rights with respect to this claim.94 The Ninth Cir-
cuit had remanded for consideration of whether punitive damages
were compatible with a Rule 23(b)(2) class action, and whether this
claim instead should be certified under Rule 23(b)(3).95

Given this posture, the Supreme Court expressly reserved the
question of whether all forms of monetary relief are incompatible
with its interpretation of Rule 23(b)(2) and the Due Process
Clause.96 As such, future class action plaintiffs may attempt to cer-
tify Rule 23(b)(2) classes seeking only injunctive relief and puni-
tive damages. The success of such efforts likely will hinge on
whether punitive damages may be calculated on a classwide—as
opposed to an individualized—basis. Current case law on this issue
is conflicted.97

Determining Damages in a Title VII Class Action
The Ninth Circuit endorsed a bifurcated trial plan in Dukes

consisting of a liability and a remedies phase.98 The plan provided
for calculation of individual damages based on a series of randomly
selected “sample cases.”99 The Ninth Circuit earlier had endorsed a
similar plan in Hilao v. Estate of Marcos.100

Dukes flatly rejected this “Trial by Formula.”101 Noting that Title
VII provides a detailed remedial scheme, and that the Rules En-
abling Act forbids any interpretation of Rule 23 that abridges sub-
stantive rights, it held that Wal-Mart was entitled to individual
hearings on “each employee’s eligibility for backpay.”102 It further
held: “[A] class cannot be certified on the premise that Wal-Mart
will not be entitled to litigate its statutory defenses to individual
claims.”103

In place of Hilao, Dukes reaffirmed the continued vitality of Int’l
Brotherhood of Teamsters v. United States.104 Under Teamsters, a dis-
trict court generally must conduct additional proceedings to deter-
mine individual relief after class plaintiffs establish a pattern or
practice of discrimination.105 Defendants may present affirmative
defenses and attempt to prove that individuals were denied em-
ployment opportunities for non-discriminatory reasons.106

Dukes’s reinvigoration of Teamsters could have profound conse-
quences. Class actions for individual relief—including those certi-
fied under Rule 23(b)(3)—now unquestionably require individu-
alized hearings once plaintiffs prove a pattern or practice of dis-
crimination. The settlement calculus in such actions thus may
become much more akin to that in repeated, single-plaintiff law-
suits. Dukes’s reinvigoration of Teamsters also may impede certifi-
cation of Rule 23(b)(3) classes in the first instance, because mini-
trials on damages may be inconsistent with the Rule’s superiority
and predominance requirements.107

A Possible Legislative Solution
Together with the 2011 decision in AT&T Mobility LLC v.

Concepción, Dukes may signal a growing Supreme Court hostility
toward class actions.108 AT&T Mobility held that the Federal Ar-
bitration Act preempts a California state rule finding class arbi -
tration waivers in consumer contracts to be unconscionable, and
thus unenforceable, under certain circumstances.109 Critics have
decried both cases as excessively pro-business.110

Because it rests primarily on an interpretation of Rule 23, Dukes
is vulnerable to legislative reversal. In Congressional hearings to
discuss the decision, witnesses have urged legislative action.111 How

legislation might reverse Dukes’s holdings without running afoul
of the Due Process Clause or Wal-Mart’s substantive Title VII
rights is unclear.

Conclusion
Wal-Mart Stores, Inc. v. Dukes is a watershed case for employ-

ment law practitioners and class action litigators. By strengthening
the Rule 23(a) and (b) prerequisites, along with the Rule’s eviden-
tiary standard, Dukes ensures that future class certifications will
prove far more infrequent—and more expensive—than in the pre-
Dukes era. Nationwide employment discrimination class actions in
particular may prove far less successful, and even less desirable, than
many plaintiffs’ attorneys currently anticipate.
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