The
Banking

Law Journal

Established 1889

An A.S. Pratt™ PUBLICATION JUNE 2023

U.S. Supreme Court Rules that FBAR Penalties Are Per-FBAR Form, Rejecting
IRS’s Per-Account Position
Susan Combs

f(ﬁ LexisNexis



THE BANKING LLAW
JOURNAL

VOLUME 140 NUMBER 6

June 2023

Editor’s Note: Yes, the Law Is Still Continuing to Develop
Victoria Prussen Spears

U.S. Supreme Court Clarifies Scope of Nondischargeable Debt in Favor of
Victims of Fraud
Lawrence J. Kotler and Drew S. McGehrin

U.S. Supreme Court Rules that FBAR Penalties Are Per-FBAR Form,
Rejecting IRS’s Per-Account Position
Susan Combs

U.S. Court of Appeals for the Second Circuit Rules That the Funding
Structure for the Consumer Financial Protection Bureau Is Constitutional
Diana M. Eng, Louise Bowes Marencik and Jonathan K. Moore

Decision by New York’s Highest Court Results in Account Debtor Owing
Its Counterparty’s Debts
Deborah J. Enea and Steven Soffer

Royalty Rights as Unsecured Claims: The Relevance of Mallinckrodt to M&A,
Revenue or Royalty Interest Financings, and Other Transactions

Involving Future Payment Streams

Martin E. Beeler, Dianne F. Coffino and Peter A. Schwartz

Denial of Assumption of Pre-Bankruptcy Workout Agreement Demonstrates
How Settlement Value Can Change with Time and Circumstances
Patrick E. Fitzmaurice and Claire K. Wu

New York’s “Small Business” Commercial Financing Disclosure Law
Leonard A. Bernstein, Bob Jaworski and Richard Smith

Subscription Credit Facilities: Continuation Funds
Kiel A. Bowen and McKay S. Harline

Lenders May Be the Next Government Focus for PPP Fraud
Christopher L. Nasson, Hayley Trahan-Liptak, Robert M. Tammero, Jr and
Christopher F. Warner

f(ﬁ° LexisNexis’

275

278

281

284

289

292

298

302

316

321



QUESTIONS ABOUT THIS PUBLICATION?

For questions about the Editorial Content appearing in these volumes or reprint permission,
please call or email:

Matthew T. BUIKE At ....ccoovviiiiiiiiciiiiiccicceccce e (800) 252-9257
Email: ..o matthew.t.burke @lexisnexis.com

For assistance with replacement pages, shipments, billing or other customer service matters,
please call:

Customer Services Department at . .. ...................... (800) 833-9844
Outside the United States and Canada, please call .. ............ (518) 487-3385
Fax Number . . . ... ... . (800) 828-8341
Customer Service Website . . . .............. http://www.lexisnexis.com/custserv/

For information on other Matthew Bender publications, please call
Your account Manager OF . . . . . v v v vt v vt et et (800) 223-1940
Outside the United States and Canada, please call . .. ............ (937) 247-0293

ISBN: 978-0-7698-7878-2 (print)

ISSN: 0005-5506 (Print)

Cite this publication as:

The Banking Law Journal (LexisNexis A.S. Pratt)

Because the section you are citing may be revised in a later release, you may wish to
photocopy or print out the section for convenient future reference.

This publication is designed to provide authoritative information in regard to the subject matter covered.
It is sold with the understanding that the publisher is not engaged in rendering legal, accounting, or other
professional services. If legal advice or other expert assistance is required, the services of a competent
professional should be sought.

LexisNexis and the Knowledge Burst logo are registered trademarks of RELX Inc. Matthew Bender, the
Matthew Bender Flame Design, and A.S. Pratt are registered trademarks of Matthew Bender Properties
Inc.

Copyright © 2023 Matthew Bender & Company, Inc., a member of LexisNexis. All Rights Reserved.

No copyright is claimed by LexisNexis or Matthew Bender & Company, Inc., in the text of statutes,
regulations, and excerpts from court opinions quoted within this work. Permission to copy material may
be licensed for a fee from the Copyright Clearance Center, 222 Rosewood Drive, Danvers, Mass. 01923,
telephone (978) 750-8400.

Editorial Office
230 Park Ave., 7th Floor, New York, NY 10169 (800) 543-6862
www.lexisnexis.com

MATTHEW BENDER

(2023-Pub.4815)



Editor-in-Chief, Editor & Board
of Editors

EDITOR-IN-CHIEF
STEVEN A. MEYEROWITZ
President, Meyerowitz Communications Inc.

EDITOR
VICTORIA PRUSSEN SPEARS
Senior Vice President, Meyerowitz Communications Inc.

BOARD OF EDITORS
BARKLEY CLARK
Partner, Stinson Leonard Street LLP

CARLETON GOSS
Counsel, Hunton Andrews Kurth LLP

MICHAEL J. HELLER
Partner, Rivkin Radler LLP

SATISH M. KINI
Partner, Debevoise & Plimpton LLP

DOUGLAS LANDY
White & Case LLP

PAUL L. LEE
Of Counsel, Debevoise & Plimpton LLP

TIMOTHY D. NAEGELE
Partner, Timothy D. Naegele & Associates

STEPHEN J. NEWMAN
Partner, Stroock & Stroock & Lavan LLP

il



THE BANKING LAW JOURNAL (ISBN 978-0-76987-878-2) (USPS 003-160) is published ten
times a year by Matthew Bender & Company, Inc. Periodicals Postage Paid at Washington,
D.C., and at additional mailing offices. Copyright 2023 Reed Elsevier Properties SA., used
under license by Matthew Bender & Company, Inc. No part of this journal may be reproduced
in any form—by microfilm, xerography, or otherwise—or incorporated into any information
retrieval system without the written permission of the copyright owner. For customer support,
please contact LexisNexis Matthew Bender, 1275 Broadway, Albany, NY 12204 or e-mail
Customer.Support@lexisnexis.com. Direct any editorial inquiries and send any material for
publication to Steven A. Meyerowitz, Editor-in-Chief, Meyerowitz Communications Inc.,
26910 Grand Central Parkway, #18R, Floral Park, NY 11005,
smeyerowitz@meyerowitzcommunications.com, 631.291.5541. Material for publication is
welcomed—articles, decisions, or other items of interest to bankers, officers of financial
institutions, and their attorneys. This publication is designed to be accurate and authoritative,
but neither the publisher nor the authors are rendering legal, accounting, or other professional
services in this publication. If legal or other expert advice is desired, retain the services of an
appropriate professional. The articles and columns reflect only the present considerations and
views of the authors and do not necessarily reflect those of the firms or organizations with
which they are affiliated, any of the former or present clients of the authors or their firms or
organizations, or the editors or publisher.

POSTMASTER: Send address changes to THE BANKING LAW JOURNAL, LexisNexis
Matthew Bender, 230 Park Ave, 7th Floor, New York, NY 10169.

POSTMASTER: Send address changes to THE BANKING LAW JOURNAL, A.S. Pratt & Sons,
805 Fifteenth Street, NW, Third Floor, Washington, DC 20005-2207.

v



U.S. Supreme Court Rules that FBAR
Penalties Are Per-FBAR Form, Rejecting IRS’s

Per-Account Position

By Susan Combs

In this article, the author discusses a decision by the U.S. Supreme Court regarding the

maximum penalty that may be imposed under the Bank Secrecy Act for failure to file

a timely and accurate FBAR report.

The U.S. Supreme Court has issued a 5-4 decision in Bittner v. United States,
ruling that the Bank Secrecy Act’s $10,000 maximum penalty for a nonwillful
failure to file a timely and accurate Report of Foreign Bank and Financial
Accounts (FBAR) on Financial Crimes Enforcement Network (FinCEN) Form
114 accrues on a per-FBAR report, not a per-account, basis.

As a result, the penalty at issue in the case is capped at $50,000 for failure
to timely file FBAR forms for five years. The taxpayer avoided a $2.7 million
penalty tied to 272 separate foreign accounts.

BACKGROUND

Like many tax cases, this case required the Court to decide how best to read
a statute. The Justices’ differing interpretations led them into a split decision.
In an unusual line-up, Justice Gorsuch led a majority that included Justices
Jackson, Alito, Kavanaugh and Roberts. Justice Barrett wrote a dissenting
opinion, joined by Justices Thomas, Sotomayor and Kagan. The case once again
highlights that the rules of statutory construction are not merely academic.
Astute taxpayers, tax advisors, and tax litigators will apply insights from this
latest opinion — reviewed in this article — in providing tax advice and developing
advocacy strategies.

THE WORDING OF THE STATUTE IS PARAMOUNT

Not surprisingly, the Courts analysis began with the terms of the statute
itself. The statute at issue, the Bank Secrecy Act,! directs the Secretary of the
Treasury to require U.S. citizens “to keep records, file reports, or keep records
and file reports, when the . . . person makes a transaction or maintains a relation
for any person with a foreign financial agency.” For “any violation” of this
reporting duty, Section 5321 authorizes a civil penalty up to $10,000.

" Susan Combs, a partner in the Jackson, Wyoming, office of Holland & Hart LLP, assists
clients with resolving complicated tax disputes and litigation for corporations, partnerships,
estates and individuals. She may be contacted at slcombs@hollandhart.com.

1 31 US.C. § 5314.
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Justice Gorsuch, writing for the majority, observed, “Immediately, one thing
becomes clear. Section 5314 does not speak of accounts or their number but
rather the legal duty to file reports” that include information about a person’s
foreign “transaction[s] or relationship[s].”2 Thus, the statute establishes a binary
duty — either one files a compliant report, or one does not. Because the duty is
to file reports, the penalty accrues per-FBAR report.

The majority rejected the government’s theory that because the statute
authorizes per-account penalties for some willful violations, and has an
account-specific reasonable cause exception, the Court should infer Congress
meant nonwillful violations to be account-specific too. Justice Gorsuch leaned
on the canon that, “When Congress includes particular language in one section
of a statute but omits it from a neighbor, we normally understand that
difference in language to convey a difference in meaning (expressio unius est
exclusio alterius).”® In other words, if Congress wanted to tie penalties to
account-level information, it knew how to do so, but did not.

The dissent, instead, favored the canon that “identical words used in
different parts of the same statute are generally presumed to have the same
meaning.”* The statute’s pattern of account-specific language meant the
nonwillful penalty must also operate on a per-account basis, Justice Barrett
wrote. Pointing to the regulations, the dissent also identified that the FBAR
form is not the “report” but simply the procedural tool used to implement the
reporting duty. Because the obligation is to report the account, according to the
dissent, the government may impose a per-account penalty.

CONTEXTUAL CLUES IDENTIFIED BY THE MAJORITY TO
SUPPORT ITS READING

Going beyond the text, the majority turned to “contextual clues” against the
government’s theory, including inconsistent prior administrative guidance,
statutory purpose, and potential absurd results. Of note, no IRS regulation
required a penalty on a per-account basis, which bypassed the regulation
invalidity issues and agency deference issues that are a common feature of many
tax cases in the current environment.

Prior Administrative Guidance

The majority gave less weight to the per-account theory because the
government’s prior guidance to the public did not warn of its current view

2 Slip op. p.5.
3 Slip op. p.7.
4 Slip op. dissent, p.4.
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advocated in court. “Doubtless, the government’s guidance documents do not
control our analysis. But this Court has long said that courts may consider the
consistency of an agency’s views when we weigh the persuasiveness of any
interpretation it proffers in court.”®

The dissent dismissed the prior guidance as adding little because the
traditional tools of construction supplied the answer in this case.

Purpose of the Statute

The majority also noted that the statute’s preamble clause said nothing about
a desire by Congress to maximize penalties for every nonwillful mistake, which

supported a per-FBAR report view.

The dissent, on the other hand, believed a per-account penalty better
promotes the purpose of cracking down on criminals and terrorists, a point the
majority disputed.

Potential Absurd Results

Also concerning to the majority was the incongruity invited by a per-account
approach. Justice Gorsuch used an example to illustrate the point:

Consider someone who has a $10 million balance in a single account
who nonwillfully fails to report that account. Everyone agrees he is
subject to a single penalty of $10,000. Yet under the government’s
theory, another person engaging in the same nonwillful conduct with
respect to a dozen foreign accounts with an aggregate balance of

$10,001 would be subject to a penalty of $120,000.

The dissent countered that, naturally, a person who violates the law many
times might pay a steeper price than one who violates the law just once.

RULE OF LENITY

Finally, Justice Gorsuch wrote that the rule of lenity — the principle that
courts strictly construe statutes imposing penalties against government —
requires favoring a per-report approach. Only Justice Jackson joined that part
of the opinion, so the section does not reflect the majority view.

CONCLUSION

In addition to a big taxpayer win, the Bizzner decision gives another
important data point from which to interpret how the Justices, and other
courts, might use the various rules of statutory construction in future tax cases.

3 Slip op. p.10 (citing Skidmore v. Swift & Co., 323 U.S. 134, 140).
® Slip op. p.14-15.

283



