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Training supervisors
to lead without liability

Frontline supervisors
andteamleadsplayakey
roleindevelopinggood
employeesand manag-
ingworkforceissues.They
arethefirstline ofdefense
for problemswith morale,
harassment, productivity,
safety, policy compliance,
and otherworkplace con-
cerns.Also, manysupervi-
sorsare assigned tasks with
significantlegalimplica-
tions, suchasinterviewing
and hiringnewemployees,
handlingtimekeepingand payrollis-
sues, respondingtoleaves ofabsence
andvacationrequests, providing
performancereviews,and makingdis-
cipline and termination decisions.Yet
despite these wide-rangingmanage-
mentduties, supervisors oftenlackthe
trainingand knowledge toknowthe
legaland practical consequences of
theiractions.
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Liability for supervisor actions
and decisions

Generally, theknowledge and ac-
tions ofasupervisor are theknowledge

Cheyenne

BRAD CAVE

Brad Cave, Partner at
Holland & Hart LLP,

and actions ofthe company,
atleastwhenitcomesto
assigninglegal liability.
Employmentlaws createa
variety of pitfallswhere even
relativelyminor decisions by
asupervisor cancreatesig-
nificantliabilityrisk. Imag-
ineasupervisorwhoisasked
byanemployeeto take time
offbecausehis childishome
sickwith pneumonia. Ifthe
supervisor failstorecognize
thatthisrequestmay qualify
for Familyand Medical Leave
Act (FMLA) leave, assumestheem-
ployee’s stay-at-home spouse can take
careofthekidand deniestherequest,
the companymay faceliability foran
FMLA interference claim. Or consider
asupervisorwho asks hisnon-exempt
employeesforvolunteerstostaylate
tocleanup afteranoffice partyas “off-
the-clock” time. He’sjust opened the
doortoawage claimagainstthe com-
panyforunpaid wages, with potential
overtimeliability.

Supervisorsand managers alsomay
bepersonallyliable under some em-
ploymentlaws. Forexample, the federal
Fair Labor Standards Act (FLSA) govern-
ingminimum wage and overtime pay,
andthe FMLA governingjob-protected
time offfor certain covered reasons;
both contain provisions that permit

See Business Solutions, 20
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supervisor liability. Consequently, both
thecompanyanditssupervisorshave
avestedinterestin makingsure front-
linesupervisorsunderstand employee
rightsand employerobligations.

Train supervisorsregularly to
encourage compliance

Allnewsupervisorsshould be
trained on company policies and
employmentlaws before theystart
managing employees. Supervisors
need tounderstand thattheiractions
intheirnewjobhaveadifferentlevel of
legalsignificance. Also,don’'tassume
thatjustbecause someone hasworked
atyour companyforalongtimethat
he orshewillautomaticallyknowhow
tocomplywithlegal obligations when
promoted toasupervisory position.
Similarly, beingasupervisoratan-
other company doesnotensure that
anindividualwillunderstand your
policies, yourworkforceissues, and
howthelaws applytoyour company,
soinclude compliancetrainingforall
new supervisors.

Schedule annualrefresher train-
ingforall existing supervisors aswell.
Changesinemploymentlaws, such
asnew OSHA electronicreporting
rules ornewexecutive ordersrelated
tofederal contractors, mightaffect
howsupervisors maintainrecords or
handle employmentdecisions, so they
mustbekeptabreastoflegal changes.
Also, youshould train your supervi-
sorsonany changesinyour policies or
practicesso thatall decision-makers
understand and are operatingunder
thesamesetofpolicies.

Essential training topics

Sowhatare the essential topics for
supervisor compliance training? Here
are thetop five topics thatyoushould
tailor to your supervisorsbased on
your organizationand theirassigned
duties.

1.Interviewingandhiring

Supervisorswho are given the op-
portunity (orresponsibility) of review-
ingjobapplicationsandresumes,
interviewing candidates, and making
hiringrecommendations orjob offers,

Supervisors need to
understand thattheir
actionsintheirnewjob
have adifferentlevel of
legal significance.

shouldbetrained onimportantdo’s
and don'ts. Theseinclude:

*Recognizingpotentialred flags on
anapplication, such asunanswered
questions,large gapsin employment,
etc.

* Avoidingdiscriminatoryinterview
questions, such asthoserelated to age,
religion, physicallimitations, child-
care, ethnicity, etc.

e Ifbackground checksareused,
stepstotakebeforerejectingacandi-
datebased onanarrestor conviction
record thatisnotjob-related.

*When makingajob offer, reinforc-
ingthatemploymentisat-will,andno
promises or guarantees are made, and
properly communicating contingen-
cieslikeabackground check, physical
exam, drugtest, or other pre-employ-
mentcriteria.

2.Knowingcompany policiesand
legalliabilities

Trainyour supervisorsonrecog-
nizingwhich companypoliciesare
applicableinvarious employment
scenarios,and whyyouhave those
policies.Then, instructyour supervi-
sorsonhowto enforceyourpoliciesin
aconsistent, uniform, non-discrimi-
natory manner,and whento gethelp
from othersin the company. Also,
explainhowtheirsupervisoryroleis
criticalinensuringthatyour company
complies with applicable employ-
mentlawssothattheyunderstand the
potentialliabilitythatcanbe created
from theiractions. Keytopics should
include:

e Equal employmentopportunity
—howitappliestohiring, training, pro-
motion, etc.

eInappropriatebehavior by super-
visors—provide specificexamples of
supervisor conductordecisions that
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canlead tocompanyliability,such as
excludingfemale employees from cer-
tainjob opportunities, name-calling/
harassment, failingto stop others from
harassingemployees, and personalre-
lationships with subordinates, etc.

e Proper timekeepingand payis-
sues—prohibiting “off-the-clock”
work, need foraccurate timerecords,
howtohandleunapproved overtime,
etc.

* Workplace safetyrules—howto
enforce them, reportinjuries andill-
nesses, etc.

3.Avoidingharassment,discrimi-
nation,andretaliation

Retaliation claimsremain the
mostfrequentlyalleged employment
chargefiled withthe EEOCeachyear.
Therefore, supervisors should be well
trained onrecognizingand respond-
ingtopotential retaliation situations,
aswellasavoidinganyunderlyingha-
rassmentand discriminationissues.
Trainingshould address:

* Discrimination and harassment
—howto preventit,whattodoifob-
served, and howto addresssituations
under companyreportingand investi-
gation policies.

e Retaliation—what triggers protec-
tions againstretaliation, howto han-
dlediscipline afteran employee has
engaged inprotected conduct, etc.

4.Addressingleaves and accom-
modations

Supervisorsmustbetrained torec-
ognize when anemployee’srequest
maytriggerleaveunderthe FMLAora
reasonableaccommodationunder the
AmericansWith Disabilities Act (ADA) or
TitleVIL Ifyour supervisors also admin-
istersuchleavesand accommodations,
provideadvanced trainingonall FMLA
notificationrequirementsand thein-
teractiveaccommodation process.Ata
minimum, trainingshould address:

e Familyand Medical Leave Act
(FMLA) and othermedicalleaves—
recognizingrequests forFMLAleave,
limits on contactingthe employee’s
health care provider, restrictions on
reachingoutto the employee while out
onleave, etc.

*Reasonableaccommodations—
whatmayberequired for disabilityand

religiousaccommodations, howto
handleaccommodationrequests, etc.

5.Properdocumentationandre-
tention ofrecords

Akeydutyofsupervisorsisto prop-
erlydocumentworkplaceissuesand
the enforcementof company poli-
cies. Butmanysupervisors are never
trained onhowtodothat. Theyare
thrownintoasupervisoryrolewith
accesstoamyriad of HRformsand
left to their own devices to complete
them. Or, theyare asked to conduct
interviews, performance evaluations,
and discipline meetingswithoutbeing
trained onwhatto (and notto) write
down.Trainingon documentation
skillsshouldinclude:

eMakerecordsatthetime of, or
shortlyfollowing, the event—don’t wait
weeks ormonths.

eFocusonthefacts, notgeneraliza-
tions, subjective comments or embel-
lishments.

e Clearlystate performance expec-
tations.

¢ Avoid potentially discriminatory
statements.

e Cite specificcompanypolicies, as
applicable.

¢ Setspecific deadlines for follow-up.

Besuretoinclude trainingonwhere
eachtypeofdocumentshouldbekept
(e.g., personnelfile, trainingfile, con-
fidential medicalfile, etc.) and forhow
long.

Make training sessions practical
Successful trainingshould offer
practical, example-drivensituations
with plenty oftime for supervisors to
askquestionsinanon-intimidating
learningenvironment. Training time
nowwill payenormous dividends
downtheroadinbetter decision-mak-
ingbysupervisorsresultingin fewer
employmentclaims by employees.

Brad Caveisapartnerat Holland
& HartLLPin Cheyenne. He helps
employers find therightsolutions to
their legalemployment challenges
and believesin thevalueoftraining
supervisors asaproactive measure to
help mitigateliability foremployment
claims. Brad may be reached at BCave@
hollandhart.comor307-778-4210.

HALLADAY





