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This publication is designed to provide general information 
on pertinent legal topics. The statements made are 
provided for educational purposes only. They do not 
constitute legal or financial advice, nor do they necessarily 
reflect the views of Holland & Hart LLP or any of its 
attorneys other than the author. This publication is not 
intended to create an attorney-client relationship between 
you and Holland & Hart LLP.  Substantive changes in the 
law subsequent to the date of this publication might affect 
the analysis or commentary.  Similarly, the analysis may 
differ depending on the jurisdiction or circumstances.  If 
you have specific questions as to the application of the law 
to your activities, you should seek the advice of your legal 
counsel.

2

DISCLAIMER



3

OVERVIEW
History & Authority

Applicability

Public Disclosure Requirements

Monitoring & Enforcement

Pending Litigation



4

HISTORY & AUTHORITY
March 23, 2010 Section 2718(e) of the Public Health Service Act is 

amended to require hospitals operating within the 
United States to establish, update, and make public 
a list of the hospital’s standard charges for items 
and services provided.

(42 U.S.C. 300gg-18)

August 22, 2014 Final rule encouraging hospitals to comply with the 
transparency requirements of Section 2718(e). 

(79 FR 50146)

August 17, 2018 Final rule requiring hospitals to publish list of 
standard services in a machine-readable format on 
their websites, effective 1/1/19. 

(83 FR 41144)

June 24, 2019 Executive Order issued by President Trump.

November 15, 2019 Final rule for hospital pricing transparency.
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APPLICABILITY

Compliance Deadline

January 1, 2021



An institution in any State in which State or applicable local law
provides for the licensing of hospitals and that is:
(1) Licensed as a hospital pursuant to such law; or
(2) Approved, by the agency of such State or locality responsible
for licensing hospitals, as meeting the standards established for
such licensing.

Hospital
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APPLICABILITY

NOTE:
• Medicare enrollment/designation is not relevant.
• “State” includes District of Columbia, Puerto Rico, the Virgin Islands, Guam, American

Samoa, and the Northern Mariana Islands.
• Does not include ambulatory surgical centers or other non-hospital-sites-of-care

(although they are encouraged to comply).
• Includes all off-campus or outpatient departments operating under the hospital

license/approval.
• Exception: Federally owned hospitals; hospitals operated by Indian Health Programs.



PUBLIC DISCLOSURE REQUIREMENTS

1. A machine-readable file containing a list of all
standard charges for all items and services….

2. A consumer-friendly list of standard charges for a
limited set of shoppable services….

45 CFR § 180.40
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A hospital must make public the following:



PUBLIC DISCLOSURE REQUIREMENTS

A machine-readable file containing a list of all
standard charges for all items and services. . . .
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The regular rate established by the hospital for an item or service
provided to a specific group of paying patients. Includes
(1) Gross charges
(2) Payer-specific negotiated charge
(3) De-identified minimum negotiated charge
(4) De-identified maximum negotiated charge
(5) Discounted cash price

Standard
Charges
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DEFINITIONS

A digital representation of data or information in a file that can
be imported or read into a computer system for further
processing.
Examples: .XML, .JSON, and .CSV formats

Machine
Readable



All items and services, including individual items and services and
service packages, that could be provided by a hospital to a
patient in connection with an inpatient admission or an
outpatient department visit for which the hospital has
established a standard charge.
Examples: Supplies, procedures, room & board, facility fees,
professional charges, any other item or service with an
established standard charge.

Items &
Services
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DEFINITIONS

An aggregation of individual items and services into a single
service with a single charge.

Service
Packages



PUBLIC DISCLOSURE REQUIREMENTS

A machine-readable file containing a list of all
standard charges for all items and services....
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List must include:
• Description of each item or service provided by the hospital
• All 5 standard charges for both inpatient and outpatient settings
• For payer-specific negotiated charges, must include name of the third-

party payer and plan
• Code used by the hospital for accounting or billing (CPT, HCPCS, DRG, NDC)

List must be:
• Updated at least annually (clearly indicate date last updated)
• Published in a single digital file that is digitally searchable
• Easily accessible on a publicly available website, displayed prominently,

with no barriers (no charge, no PII, no login)
• Named: <ein>_<hospital-name>_standardcharges.[json/xml/csv]
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PUBLIC DISCLOSURE REQUIREMENTS

A consumer-friendly list of standard charges for
a limited set of shoppable services. . . .
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DEFINITIONS

A service that can be scheduled by a healthcare consumer in
advance.

Shoppable
Services

An item or service a hospital customarily provides as part of or in
conjunction with a shoppable primary service.

Ancillary
Services



PUBLIC DISCLOSURE REQUIREMENTS

A consumer-friendly list of standard charges for a
limited set of shoppable services

15

List must include:
• 70 CMS-specified shoppable services
• At least 230 additional hospital-selected shoppable services (300 total)
• Plain-language description of each shoppable service
• Indicator when one of the CMS-specified shoppable services is not offered
• All 5 standard charges for shoppable services for both inpatient and

outpatient settings AND corresponding ancillary services
• For payer-specific negotiated charges, must include name of the third-

party payer and plan
• Code used by the hospital for accounting or billing (CPT, HCPCS, DRG, NDC)
• Location where shoppable service is provided (IP/OP/Both)
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PUBLIC DISCLOSURE REQUIREMENTS

A consumer-friendly list of standard charges for a
limited set of shoppable services
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List must be:
• Updated at least annually (clearly indicate date last updated)
• Displayed in a prominent manner on a publicly available website and easily 

accessible with no barriers (no charge, no PII, no login)
• Searchable by service description, billing code, and payer

Internet-based price estimator tool will meet requirement if:
• Provides estimates for the 300 shoppable services
• Allows consumers to obtain an estimate of amount they will be obligated 

to pay hospital for shoppable service
• Is prominently displayed on hospital’s website and easily accessible with 

no barriers (no charge, no PII, no login)
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M

on
ito

rin
g •Complaints

•Self-analysis

•Website 
audits En

fo
rc

em
en

t
•Written

warning

•Corrective 
action plan 
for material 
violations

•Impose CMP 
and publicize 
non-
compliance Ci

vi
l M

on
et

ar
y 

Pe
na

lti
es

•Failure to 
submit or 
comply with 
corrective 
action plan

•Up to $300 
per day

•Can appeal 
imposition 
of CMP

•Must 
request 
hearing 
within 30 
days notice 
of intent to 
impose CMP

Ap
pe

al



 Filed 12/4/19 in U.S. District Court in Washington by American Hospital
Association, Federation of American Hospitals, Association of
American Medical Colleges, Children’s Hospital Association, 3 hospitals
in NE, CA, MO.

 Case 1:19-cv-03619 in the District of Columbia
 Challenged on the following grounds:

– Exceeds CMS’s Statutory Authority.
– Violates the First Amendment
– Is Arbitrary and Capricious

PENDING LITIGATION
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 Price Transparency Final Rule
https://www.hhs.gov/sites/default/files/cms-1717-f2.pdf

 CMS FAQ
https://www.cms.gov/newsroom/fact-sheets/cy-2020-hospital-
outpatient-prospective-payment-system-opps-policy-changes-hospital-
price

 CMS Press Release 
https://www.cms.gov/newsroom/press-releases/trump-administration-
announces-historic-price-transparency-requirements-increase-
competition-and

 Transparency in Coverage Proposed Rule
https://www.hhs.gov/sites/default/files/cms-9915-p.pdf

RESOURCES
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QUESTIONS

Lisa Carlson
LCarlson@hollandhart.com

208.383.3910
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