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S A F E T Y  A N D  H E A L T H  L A W ?
W h a t  i s

• Accomplished through (1) general legislation 
and (2) specific regulations and standards

• Enforced by regulatory agencies

• With few exceptions, affects all employers in 
some fashion

• Strict Liability



F E D E R A L  L AW  - O S H A

Appl ies  to  a l l  employment  in  U .S .  But  does  not  
app ly  to  work ing  cond i t ions  o f  employees  to  wh ich  
o ther  federa l  agenc ies  and  cer ta in  s ta te  agenc ies  
exerc ise  s ta tutor y  author i t y  to  p rescr ibe  o r  
enforce  s tandards  o r  regu la t ions  a f fec t ing  
occupat iona l  sa fety  and  hea l th .
Genera l  indust r y  /  const ruc t ion



S TAT E  L AW  - S TAT E  P L A N S

Most  re levant  s ta te  law i s  an  OSHA “s ta te  p lan”
Leg is la t ion  and  regu la tor y  scheme that  must  be  as  
s t r ingent  as  federa l  OSHA



S T A T E  P L A N S  - 2 6  S T A T E S



R E P O R T I N G  T O  O S H A

Al l  employers  must  repor t :
• Al l  work - re lated fata l i t ies  wi th in  8 hours .
• Al l  work - re lated inpat ient  hospi ta l izat ions,  

a l l  amputat ions and a l l  losses of  an eye 
wi th in  24 hours .

29 C.F.R.  1904.39



– R o n a l d  R e a g a n

“The nine most terrifying words in the English 
language are, 'I'm from the government and I'm here 

to help.”



S H O U L D  I  L E T  T H E M  I N ?

Agency author i ty  to  enter :
• Warrant less
• Consent
• Warrant  needed for  refusals
• Subpoenas (documents  and witnesses)



G E N E R A L  D U T Y  C L A U S E

Catcha l l  i f  spec i f i c  s tandard  does  not  app ly
• Employer  o r  indust r y  had  knowledge  o f  hazard
• Hazard  cou ld  potent ia l l y  cause  death  o r  ser ious  

phys ica l  harm
• Reasonab le  means  ex is ted  to  e l iminate  o r  

reduce  the  hazard
Examples  – workp lace  v io lence ,  e rgonomics



C I TAT I O N S

Must  inc lude:
1. A descr ipt ion of  the a l leged v io lat ion;
2. A reference to  the speci f ic  regulat ion 

a l legedly  v io lated;  and
3. A c lass i f icat ion of  the a l leged v io lat ion.



P O S T - C I TAT I O N  C H A L L E N G E  

• Must  contest  o r  conference  w i th in  15  work ing  
days  (d i f fe rent  t ime per iods  in  s ta te  p lans )

• Fa i lu re  to  t imely  f i le  a  contes t  w i l l  resu l t  in  a  
f ina l  o rder

• T imely  contest  s tays  abatement  and  pena l ty  
payment



C I T A T I O N S

Other  than  se r ious : d i rec t  o r  immedia te  re la t ionsh ip  
to  employee  sa fety  o r  hea l th  bu t  does  no t  p resent  
subs tant ia l  p robab i l i t y  o f  death  o r  se r ious  in ju r y  

Se r ious :  subs tant ia l  p robab i l i t y  tha t  death  o r  
se r ious  in ju r y  cou ld  resu l t  f rom v io la t ion
Employer  had  knowledge  o f  the  cond i t ion  o r  cou ld  
have  known w i th  reasonab le  d i l i gence  
Max imum pena l t y :  $7 ,000



C I T A T I O N S

Wil l fu l :  consc ious ly,  in tent iona l l y,  de l iberate ly  and  
vo luntar i l y  v io la tes  a  s tandard  o r  p la in ly  
ind i f fe rent

Repeat : a  substant ia l l y  s imi la r  v io la t ion  (w i th in  5  
year s )  by  the  same employer  that  i s  f ina l  o rder
Max imum pena l ty :  $70,000

Forms bas is  fo r  c r imina l  charges
Ev idence  fo r  pun i t i ve  damages  in  c i v i l  cases



A S S E S S I N G  N E G L I G E N C E

WHAT DID I  KNOW?
WHEN DID I  KNOW IT?
WHAT DID I  DO ABOUT IT?



W H A T  I S  O S H A  L O O K I N G  F O R ?

ACTION OR INVOLVEMENT OF MANAGEMENT 
PERSONNEL?

DID MANAGEMENT OBSERVE,  DIRECT,  OR 
APPROVE OF THE ACTION?

SHOULD MANAGEMENT HAVE KNOWN?



F O C U S  A R E A S



Z i k a V i r u s

O S H A / C D C  I S S U E D  Z I K A  V I R U S  G U I DA N C E  C OV I N G  
H E A LT H C A R E  A N D  L A B O R ATO RY  WO R K E R S  O N  A P R I L  2 2 ,  
2 016

http://www.cdc.gov/media/releases/2016/s0422‐interim‐guidance‐zika.html



Zika Virus Guidance

• Follow standard standard infection control and 
biosafety practices including use of PPE to avoid direct 
contact with blood

• Laboratories should ensure that their facilities and 
practices meet the appropriate Biosafety Level (BSL)

• Employers should use standard protocols, engineering 
controls and work practices to prevent exposure to 
blood or other potentially infectious materials

• Ensure proper handling of needles and other sharps



J U LY  2 5 ,  2 0 1 5

O S H A  I S S U E S  N E W  G U I D A N C E  M E M O  T O  A D D R E S S  
F O C U S  H A Z A R D S  F O R  I N PAT I E N T  H E A LT H C A R E  
S E T T I N G S
H T T P S : / / G O O . G L / U W 8 A B H

INPATIENT HEALTHCARE GUIDANCE



W H O  D O E S J U L Y  2 0 1 5  G U I D A N C E
A P P L Y  T O ?

HOSPITALS AND NURSING HOMES



W H O  D O E S  I T  A P P L Y  T O ?

N A I C S  6 2 2 h o s p i t a l s

I n d u s t r i e s  i n  t h e  h o s p i t a l s  s u b s e c t o r  p r o v i d e  m e d i c a l ,  
d i a g n o s t i c ,  a n d  t r e a t m e n t  s e r v i c e s  t h a t  i n c l u d e  p h y s i c i a n ,  
n u r s i n g ,  a n d  o t h e r  h e a l t h  s e r v i c e s  t o  i n p a t i e n t s  a n d  t h e  
s p e c i a l i z e d  a c c o m m o d a t i o n  s e r v i c e s  r e q u i r e d  b y  i n p a t i e n t s .  
H o s p i t a l s  m a y  a l s o  p r o v i d e  o u t p a t i e n t  s e r v i c e s  a s  a  
s e c o n d a r y  a c t i v i t y.  E s t a b l i s h m e n t s  i n  t h e  h o s p i t a l s  
s u b s e c t o r  p r o v i d e  i n p a t i e n t  h e a l t h  s e r v i c e s ,  m a n y  o f  w h i c h  
c a n  o n l y  b e  p r o v i d e d  u s i n g  t h e  s p e c i a l i z e d  f a c i l i t i e s  a n d  
e q u i p m e n t  t h a t  f o r m  a  s i g n i f i c a n t  a n d  i n t e g r a l  p a r t  o f  t h e  
p r o d u c t i o n  p r o c e s s .



W H O  D O E S  I T  A P P L Y  T O ?

NAICS 623 nurs ing  and  res iden t ia l  ca re  fac i l i t i es
Indus t r ies  in  the  nurs ing  and  res iden t ia l  ca re  
fac i l i t i es  subsec to r  p rov ide  res iden t ia l  ca re  
combined  w i th  e i ther  nurs ing ,  superv isory,  o r  o ther  
t ypes  o f  ca re  as  requ i red  by  the  res iden ts .  In  th is  
subsec to r,  the  fac i l i t i es  a re  a  s ign i f i can t  par t  o f  
the  p roduc t ion  p rocess  and  the  care  p rov ided  i s  a  
mix  o f  hea l th  and  soc ia l  se rv ices  w i th  the  hea l th  
serv ices  be ing  la rge ly  some leve l  o f  nurs ing  
serv ices .



W H A T  K I N D  O F  I N S P E C T I O N S ?

Appl ies to a l l  federal  OSHA inspect ions,  
programmed and unprogrammed.
Could be addi t ional  regional  guidance or  
emphasis programs.  You must  check.
State p lans inc luded.



O S H A  F O C U S  H A Z A R D S

M u s c u l o s ke l e t a l  d i s o r d e r s  
( m s d s )  r e l a t i n g  to  
p a t i e n t / r e s i d e n t  h a n d l i n g ,
Wo r k p l a c e  v i o l e n c e  ( W P V ) ,
B l o o d b o r n e p a t h o g e n s  
( B B P ) ,
Tu b e rc u l o s i s  ( T B ) ,  a n d
S l i p s ,  t r i p s  a n d  f a l l s  ( s t f s ) .

Frederick A. Murphy/CDC



M U S C U L O S K E L E TA L  D I S O R D E R S

O S H A  c o n d u c t e d  1 , 1 0 0  
i n s p e c t i o n s  o f  n u r s i n g  a n d  
r e s i d e n t i a l  c a r e  f a c i l i t i e s  
b e t w e e n  a p r i l 5 ,  2 0 1 2  a n d  
a p r i l 5 ,  2 0 1 5 .  

E r g o n o m i c  s t r e s s o r s  e v a l u a t e d  i n  
5 9 6  o f  t h e s e  i n s p e c t i o n s ,  
w h i c h  g e n e r a t e d  1 9 2  
e r g o n o m i c  h a z a r d  a l e r t  l e t t e r s  
( e h a l s )  t o  e m p l o y e r s  a n d  1 1  
c i t a t i o n s  o f  o s h a ’ s  g e n e r a l  
d u t y  c l a u s e  f o r  h a z a r d o u s  
e r g o n o m i c  c o n d i t i o n s .



W O R K P L A C E  V I O L E N C E

N I O S H  d e f i n e s  W P V  a s  v i o l e n t  a c t s  ( i n c l u d i n g  p h y s i c a l  
a s s a u l t s  a n d  t h r e a t s  o f  a s s a u l t s )  d i r e c t e d  t o w a r d  p e r s o n s  
a t  w o r k  o r  o n  d u t y .

I n  t h e  h e a l t h  c a r e  a n d  s o c i a l  a s s i s t a n c e  s e c t o r ,  1 3  p e r c e n t  o f  
t h e  i n j u r i e s  a n d  i l l n e s s e s  w e r e  t h e  r e s u l t  o f  v i o l e n c e ,  a n d  
t h e  r a t e  i n c r e a s e d  f o r  t h e  s e c o n d  y e a r  i n  a  r o w  t o  1 6 . 2  
c a s e s  p e r  1 0 , 0 0 0  f u l l - t i m e  w o r k e r s ,  u p  f r o m  1 5 . 1  i n  2 0 1 2 .



B L O O D B O R N E  P A T H O G E N S

O n e  o f  t h e  m o s t  f r e q u e nt l y  c i te d  s t a n d a r d s  i n  n u r s i n g  
a n d  r e s i d e n t i a l  c a r e  f a c i l i t i e s  i s  2 9  C F R  1 910 . 10 3 0 ,  
t h e  b l o o d b o r n e p a t h o g e ns  s t a n d a r d .  



T U B E R C U L O S I S

E m p l oye e s  w o r k i n g  i n  
n u r s i n g  a n d  r e s i d e n t i a l  
c a r e  f a c i l i t i e s  h av e  b e e n  
i d e n t i f i e d  by  t h e  C D C  a s  
b e i n g  a m o n g  t h e  
o c c u p a t i o n a l  g r o u p s  w i t h  
t h e  h i g h e s t  r i s k  f o r  
ex p o s u r e  to  T B  d u e  to  t h e  
c a s e  r a te  o f  d i s e a s e  
a m o n g  p e r s o n s  6 5  ye a r s  
o f  a g e .



S L I P S ,  T R I P S  A N D  FA L L S

I n j u r i e s  f r o m  s t f s w e r e  a l s o  a m o n g  t h e  n o n f a t a l  
o c c u p a t i o n a l  i n j u r y  a n d  i l l n e s s  c a s e s  r e p o r te d  i n  
n u r s i n g  a n d  r e s i d e n t i a l  c a r e  f a c i l i t i e s .  

Ta k e n  to g e t h e r ,  o v e r e x e r t i o n  to g e t h e r  w i t h  s l i p s ,  t r i p s ,  
a n d  f a l l s  a c c o u n te d  f o r  6 8 . 6 %  o f  a l l  r e p o r te d  c a s e s  w i t h  
d ay s  a w ay  f r o m  w o r k  w i t h i n  N A I C S  6 2 2  a n d  6 2 3  f o r  C Y  
2 01 3



O T H E R  H A Z A R D S

M D R O S - c o m m o n  h a z a r d  i s  m u l t i - d r u g  r e s i s t a n t  o r g a n i s m s  
( M D R O S ) ,  s u c h  a s  m e t h i c i l l i n - r e s i s t a n t  s t a p h y l o c o c c u s  
a u r e u s  ( M R S A ) .  C D C  r e c o m m e n d s  h o s p i t a l  a n d  n u r s i n g  
h o m e  f a c i l i t i e s  i n s t i t u t e  s t a n d a r d  p r e c a u t i o n s  a n d  
c o n t a c t  p r e c a u t i o n s  to  p r o t e c t  w o r k e r s  w h o  m u s t  p r o v i d e  
c a r e  a n d  s e r v i c e s  to  r e s i d e n t s  o r  p a t i e n t s  c o l o n i z e d  w i t h  
M R S A  o r  o t h e r  m d r o s .

H a z a r d o u s  c h e m i c a l s  - e m p l oy e e  e x p o s u r e s  to  h a z a r d o u s  
c h e m i c a l s ,  s u c h  a s  s a n i t i z e r s ,  d i s i n f e c t a n t s ,  a n e s t h e t i c  
g a s e s ,  a n d  h a z a r d o u s  d r u g s  ( e . G . ,  A n t i n e o p l a s t i c  
d r u g s ) ,  a r e  a l s o  a m o n g  t h e  o t h e r  h a z a r d s  t h a t  a r e  
c o m m o n l y  e n c o u n t e r e d  i n  i n p a t i e n t  h e a l t h c a r e  f a c i l i t i e s .



WHAT CAN YOU DO?



K N O W  T H E  H A Z A R D S

Musculoskeleta l  d isorders :  OSHA instruct ion 
CPL 02-01-052, enforcement  procedures for  
invest igat ing or  inspect ing workplace v io lence 
inc idents ,  establ ishes agency enforcement  
pol ic ies  and prov ides uni form procedures 
which apply  when conduct ing inspect ions in  
response to  inc idents  of  workplace v io lence.



K N O W  T H E  H A Z A R D S

Bloodborne pathogens :  OSHA Compl iance  Safety  
and  Hea l th  Of f i cer s  (CSHOS)  shou ld  re fe r  to  OSHA 
ins t ruc t ion  CPL  02 -02 -069 .



K N O W  T H E  H A Z A R D S

Tuberculos is :  CSHOS should refer  to  OSHA 
instruct ion CPL 02-02-078,  enforcement  
procedures and schedul ing for  occupat ional  
exposure to  tuberculos is .



K N O W  T H E  H A Z A R D S

Sl ips  t r ips  and fa l ls :  rev iew OSHA instruct ion 
STD 01-01-013,  fa l l  protect ion in  general  
industr y,  should  be rev iewed to  determine the 
appl icabi l i ty  of  29 CFR 1910.23(c) (1) ,  
1910.23(c) (3)  and 1910.132(a) .



O S H A  C A N  E X P A N D  S C O P E

When addi t ional  hazards come to  the at tent ion 
of  the compl iance of f icer,  the scope of  the 
inspect ion may be expanded to  inc lude those 
hazards .   FOM,  CPL 02-00-150.
I .E .  MRSA ,  MDROS,  HAZCOMM



P R E P A R E

• Audit
• OSHA response p lan
• Train ing
• Safety  cul ture



O S H A  R E S P O N S E  T E A M

D e v e l o p  O S H A  i n s p e c t i o n / w h i s t l e b l o w e r  t e a m  a n d  p l a n

E x a m p l e s :

P o i n t  p e r s o n ( s )  f o r  O S H A  c o n t a c t

L e g a l  c o u n s e l  c o n t a c t  i n f o r m a t i o n  i m m e d i a t e l y  a v a i l a b l e

D e s i g n a t e d  r e c o r d s  c l e r k s

E m p l o y e e  r i g h t s  t r a i n i n g



R E S P O N D I N G  T O  D O C U M E N T  R E Q U E S T S

H ave  r e q u i r e d  r e c o r d s  ava i l a b l e  i n  a d va n c e

H ave  g ove r n m e n t  s u b m i t  r e c o r d  r e q u e s t s  i n  w r i t i n g

E x p l a i n  c o m p a ny  p o l i c y  ( e . g . ,  I m m e d i a te  d e l i ve r y  o f  
r e q u i r e d  r e c o r d s  b u t  a p p rova l  n e e d e d  fo r  o t h e r,  
c o n f i d e n t i a l  c o m p a ny  r e c o r d s )

D o c u m e n t  a n d  i nve n to r y  r e c o r d s  r e l e a s e d

W h e n  a p p ro p r i a te ,  s e e k  a d v i c e  o f  c o u n s e l  a n d  r ev i ew  
o f  r e c o r d s  b e fo r e  r e l e a s e



M I S C O N D U C T  D E F E N S E

Immuni ty  f rom l iab i l i t y  i f  employer  can  es tab l i sh  
that  i t :
• Has  work  ru les  des igned  to  p revent  the  

v io la t ion ;
• Adequate ly  communicated  these  work  ru les  to  

i t s  employees ;
• Has  taken  s teps  to  d iscover  v io la t ions ;  and  
• Ef fec t i ve ly  enforced  the  ru les  when v io la t ions  

have  been  d iscovered .



T R A I N I N G

SAFET Y AND HEALTH TRAINING

DOCUMENT IT !



E M P L O Y E E S  R I G H T S

N o t  r e q u i r e d  t o  t a l k  t o  a n  i n v e s t i g a t o r

R i g h t  t o  c o u n s e l

R i g h t  t o  d i s c o n t i n u e  a n  i n t e r v i e w  a t  a n y  t i m e

R i g h t  t o  r e f u s e  t o  b e  r e c o r d e d

R i g h t  t o  r e f u s e  t o  s i g n  a  w r i t t e n  s t a t e m e n t

R i g h t  t o  p r e s e n t  e x c u l p a t o r y  i n f o r m a t i o n

R i g h t  t o  e v a l u a t e  t h e  d i r e c t i o n  o f  t h e  i n v e s t i g a t i o n  b y  a s k i n g  q u e s t i o n s



W H I S T L E B L O W E R S

• Address a l l  complaints  in  good fa i th
• Respond in  a  calm,  profess ional  manner
• Protect  against  hazards immediate ly
• Communicat ion af ter  invest igat ion



R E S O U R C E S

O S H A :  h t t p : / / w w w . o s h a . g o v /

F a c t s  a b o u t  h o s p i t a l  w o r k e r  s a f e t y :  
h t t p s : / / w w w . o s h a . g o v / d s g / h o s p i t a l s / d o c u m e n t s / 1 . 2 _ f a c t b o o k _
5 0 8 . p d f

B e y o n d  g e t t i n g  s t a r t e d :  A  r e s o u r c e  g u i d e  f o r  i m p l e m e n t i n g  a  s a f e  
p a t i e n t  h a n d l i n g  p r o g r a m  i n  t h e  a c u t e  c a r e  s e t t i n g * :  
h t t p : / / a o h p . o r g / a o h p / p o r t a l s / 0 / d o c u m e n t s / a b o u t a o h p / b g s _ s u
m m e r 2 0 1 1 . p d f

N I O S H  w o r k p l a c e  s a f e t y  &  h e a l t h  t o p i c s  f o r  h e a l t h  c a r e :  
h t t p : / / w w w . c d c . g o v / n i o s h / t o p i c s / h e a l t h c a r e /



THANK YOU

our team

Matthew M. Linton
303.295.8414 (direct)
mmlinton@hollandhart.com

Cole A. Wist
303.295.8430 (direct)
cawist@hollandhart.com

hollandhart.com workplacesafetyreport.com



Important Information

This presentation is similar to any other seminar designed to provide
general information on pertinent legal topics. The statements made
and any materials distributed as part of this presentation are
provided for educational purposes only. They do not constitute legal
advice nor do they necessarily reflect the views of Holland & Hart LLP
or any of its attorneys other than the speakers. This presentation is
not intended to create an attorney-client relationship between you
and Holland & Hart LLP. If you have specific questions as to the
application of the law to your activities, you should seek the advice of
your legal counsel.

All Presentations and Other Materials © Holland & Hart LLP 2016


