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limitations or restrictions on coverage, 
for any health services that are 
ordinarily or exclusively available to 
individuals of one sex, to a transgender 
individual based on the fact that an 
individual’s sex assigned at birth, 
gender identity, or gender otherwise 
recorded is different from the one to 
which such health services are 
ordinarily or exclusively available; 

(4) Have or implement a categorical 
coverage exclusion or limitation for all 
health services related to gender 
transition; or 

(5) Otherwise deny or limit coverage, 
deny or limit coverage of a claim, or 
impose additional cost sharing or other 
limitations or restrictions on coverage, 
for specific health services related to 
gender transition if such denial, 
limitation, or restriction results in 
discrimination against a transgender 
individual. 

(c) The enumeration of specific forms 
of discrimination in paragraph (b) does 
not limit the general applicability of the 
prohibition in paragraph (a) of this 
section. 

(d) Nothing in this section is intended 
to determine, or restrict a covered entity 
from determining, whether a particular 
health service is medically necessary or 
otherwise meets applicable coverage 
requirements in any individual case. 

§ 92.208 Employer liability for 
discrimination in employee health benefit 
programs. 

A covered entity that provides an 
employee health benefit program to its 
employees and/or their dependents 
shall be liable for violations of this part 
in that employee health benefit program 
only when: 

(a) The entity is principally engaged 
in providing or administering health 
services, health insurance coverage, or 
other health coverage; 

(b) The entity receives Federal 
financial assistance a primary objective 
of which is to fund the entity’s 
employee health benefit program; or 

(c) The entity is not principally 
engaged in providing or administering 
health services, health insurance 
coverage, or other health coverage, but 
operates a health program or activity, 
which is not an employee health benefit 
program, that receives Federal financial 
assistance; except that the entity is 
liable under this part with regard to the 
provision or administration of employee 
health benefits only with respect to the 
employees in that health program or 
activity. 

§ 92.209 Nondiscrimination on the basis of 
association. 

A covered entity shall not exclude 
from participation in, deny the benefits 

of, or otherwise discriminate against an 
individual or entity in its health 
programs or activities on the basis of the 
race, color, national origin, sex, age, or 
disability of an individual with whom 
the individual or entity is known or 
believed to have a relationship or 
association. 

Subpart D—Procedures 

§ 92.301 Enforcement mechanisms. 
(a) The enforcement mechanisms 

available for and provided under Title 
VI of the Civil Rights Act of 1964, Title 
IX of the Education Amendments of 
1972, Section 504 of the Rehabilitation 
Act of 1973, or the Age Discrimination 
Act of 1975 shall apply for purposes of 
Section 1557 as implemented by this 
part. 

(b) Compensatory damages for 
violations of Section 1557 are available 
in appropriate administrative and 
judicial actions brought under this rule. 

§ 92.302 Procedures for health programs 
and activities conducted by recipients and 
State-based Marketplaces. 

(a) The procedural provisions 
applicable to Title VI apply with respect 
to administrative enforcement actions 
concerning discrimination on the basis 
of race, color, national, origin, sex, and 
disability discrimination under Section 
1557 or this part. These procedures are 
found at §§ 80.6 through 80.11 of this 
subchapter and part 81 of this 
subchapter. 

(b) The procedural provisions 
applicable to the Age Act apply with 
respect to enforcement actions 
concerning age discrimination under 
Section 1557 or this part. These 
procedures are found at §§ 91.41 
through 91.50 of this subchapter. 

(c) When a recipient fails to provide 
OCR with requested information in a 
timely, complete, and accurate manner, 
OCR may find noncompliance with 
Section 1557 and initiate appropriate 
enforcement procedures, including 
beginning the process for fund 
suspension or termination and taking 
other action authorized by law. 

(d) An individual or entity may bring 
a civil action to challenge a violation of 
Section 1557 or this part in a United 
States District Court in which the 
recipient or State-based Marketplace SM 
is found or transacts business. 

§ 92.303 Procedures for health programs 
and activities administered by the 
Department. 

(a) This section applies to 
discrimination on the basis of race, 
color, national origin, sex, age, or 
disability in health programs or 
activities administered by the 

Department, including the Federally- 
facilitated Marketplaces. 

(b) The procedural provisions 
applicable to Section 504 at §§ 85.61 
through 85.62 of this subchapter shall 
apply with respect to enforcement 
actions against the Department 
concerning discrimination on the basis 
of race, color, national origin, sex, age, 
or disability under Section 1557 or this 
part. Where this section cross-references 
regulatory provisions that use the term 
‘‘handicap,’’ the term ‘‘race, color, 
national origin, sex, age, or disability’’ 
shall apply in its place. 

(c) The Department shall permit 
access by OCR to its books, records, 
accounts, other sources of information, 
and facilities as may be pertinent to 
ascertain compliance with Section 1557 
or this part. Where any information 
required of the Department is in the 
exclusive possession of any other 
agency, institution or individual, and 
the other agency, institution or 
individual shall fail or refuse to furnish 
this information, the Department shall 
so certify and shall set forth what efforts 
it has made to obtain the information. 
Asserted considerations of privacy or 
confidentiality may not operate to bar 
OCR from evaluating or seeking to 
enforce compliance with Section 1557 
or this part. Information of a 
confidential nature obtained in 
connection with compliance evaluation 
or enforcement shall not be disclosed 
except where necessary under the law. 

(d) The Department shall not 
intimidate, threaten, coerce, or 
discriminate against any individual for 
the purpose of interfering with any right 
or privilege secured by Section 1557 or 
this part, or because such individual has 
made a complaint, testified, assisted, or 
participated in any manner in an 
investigation, proceeding or hearing 
under Section 1557 or this part. The 
identity of complainants shall be kept 
confidential by OCR, except to the 
extent necessary to carry out the 
purposes of Section 1557 or this part. 

Appendix A to Part 92—Sample Notice 
Informing Individuals About 
Nondiscrimination and Accessibility 
Requirements and Sample 
Nondiscrimination Statement: 
Discrimination is Against the Law 

[Name of covered entity] complies with 
applicable Federal civil rights laws and does 
not discriminate on the basis of race, color, 
national origin, age, disability, or sex. [Name 
of covered entity] does not exclude people or 
treat them differently because of race, color, 
national origin, age, disability, or sex. 

[Name of covered entity]: 
• Provides free aids and services to people 

with disabilities to communicate effectively 
with us, such as: 
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Æ Qualified sign language interpreters 
Æ Written information in other formats 

(large print, audio, accessible electronic 
formats, other formats) 

• Provides free language services to people 
whose primary language is not English, such 
as: 

Æ Qualified interpreters 
Æ Information written in other languages 
If you need these services, contact [Name 

of Civil Rights Coordinator] 
If you believe that [Name of covered entity] 

has failed to provide these services or 
discriminated in another way on the basis of 
race, color, national origin, age, disability, or 
sex, you can file a grievance with: [Name and 
Title of Civil Rights Coordinator], [Mailing 
Address], [Telephone number ], [TTY 
number—if covered entity has one], [Fax], 
[Email]. You can file a grievance in person 
or by mail, fax, or email. If you need help 
filing a grievance, [Name and Title of Civil 
Rights Coordinator] is available to help you. 
You can also file a civil rights complaint with 
the U.S. Department of Health and Human 
Services, Office for Civil Rights electronically 
through the Office for Civil Rights Complaint 
Portal, available at https://ocrportal.hhs.gov/ 
ocr/portal/lobby.jsf, or by mail or phone at: 
U.S. Department of Health and Human 
Services, 200 Independence Avenue SW., 
Room 509F, HHH Building, Washington, DC 
20201, 1–800–868–1019, 800–537–7697 
(TDD). 

Complaint forms are available at http://
www.hhs.gov/ocr/office/file/index.html. 

Nondiscrimination statement for 
significant publications and signification 
communications that are small-size: 

[Name of covered entity] complies with 
applicable Federal civil rights laws and does 
not discriminate on the basis of race, color, 
national origin, age, disability, or sex. 

Appendix B to Part 92—Sample Tagline 
Informing Individuals With Limited 
English Proficiency of Language 
Assistance Services 

ATTENTION: If you speak [insert 
language], language assistance services, free 
of charge, are available to you. Call 1–xxx– 
xxx–xxxx (TTY: 1–xxx–xxx–xxxx). 

Appendix C to Part 92—Sample Section 
1557 of the Affordable Care Act 
Grievance Procedure 

It is the policy of [Name of Covered Entity] 
not to discriminate on the basis of race, color, 

national origin, sex, age or disability. [Name 
of Covered Entity] has adopted an internal 
grievance procedure providing for prompt 
and equitable resolution of complaints 
alleging any action prohibited by Section 
1557 of the Affordable Care Act (42 U.S.C. 
18116) and its implementing regulations at 
45 CFR part 92, issued by the U.S. 
Department of Health and Human Services. 
Section 1557 prohibits discrimination on the 
basis of race, color, national origin, sex, age 
or disability in certain health programs and 
activities. Section 1557 and its implementing 
regulations may be examined in the office of 
[Name and Title of Section 1557 
Coordinator], [Mailing Address], [Telephone 
number], [TTY number—if covered entity has 
one], [Fax], [Email], who has been designated 
to coordinate the efforts of [Name of Covered 
Entity] to comply with Section 1557. 

Any person who believes someone has 
been subjected to discrimination on the basis 
of race, color, national origin, sex, age or 
disability may file a grievance under this 
procedure. It is against the law for [Name of 
Covered Entity] to retaliate against anyone 
who opposes discrimination, files a 
grievance, or participates in the investigation 
of a grievance. 

Procedure: 
• Grievances must be submitted to the 

Section 1557 Coordinator within (60 days) of 
the date the person filing the grievance 
becomes aware of the alleged discriminatory 
action. 

• A complaint must be in writing, 
containing the name and address of the 
person filing it. The complaint must state the 
problem or action alleged to be 
discriminatory and the remedy or relief 
sought. 

• The Section 1557 Coordinator (or her/his 
designee) shall conduct an investigation of 
the complaint. This investigation may be 
informal, but it will be thorough, affording all 
interested persons an opportunity to submit 
evidence relevant to the complaint. The 
Section 1557 Coordinator will maintain the 
files and records of [Name of Covered Entity] 
relating to such grievances. To the extent 
possible, and in accordance with applicable 
law, the Section 1557 Coordinator will take 
appropriate steps to preserve the 
confidentiality of files and records relating to 
grievances and will share them only with 
those who have a need to know. 

• The Section 1557 Coordinator will issue 
a written decision on the grievance, based on 

a preponderance of the evidence, no later 
than 30 days after its filing, including a 
notice to the complainant of their right to 
pursue further administrative or legal 
remedies. 

• The person filing the grievance may 
appeal the decision of the Section 1557 
Coordinator by writing to the (Administrator/ 
Chief Executive Officer/Board of Directors/
etc.) within 15 days of receiving the Section 
1557 Coordinator’s decision. The 
(Administrator/Chief Executive Officer/Board 
of Directors/etc.) shall issue a written 
decision in response to the appeal no later 
than 30 days after its filing. 

The availability and use of this grievance 
procedure does not prevent a person from 
pursuing other legal or administrative 
remedies, including filing a complaint of 
discrimination on the basis of race, color, 
national origin, sex, age or disability in court 
or with the U.S. Department of Health and 
Human Services, Office for Civil Rights. A 
person can file a complaint of discrimination 
electronically through the Office for Civil 
Rights Complaint Portal, which is available 
at: https://ocrportal.hhs.gov/ocr/portal/
lobby.jsf, or by mail or phone at: U.S. 
Department of Health and Human Services, 
200 Independence Avenue SW., Room 509F, 
HHH Building, Washington, DC 20201. 

Complaint forms are available at: http://
www.hhs.gov/ocr/office/file/index.html. Such 
complaints must be filed within 180 days of 
the date of the alleged discrimination. 

[Name of covered entity] will make 
appropriate arrangements to ensure that 
individuals with disabilities and individuals 
with limited English proficiency are 
provided auxiliary aids and services or 
language assistance services, respectively, if 
needed to participate in this grievance 
process. Such arrangements may include, but 
are not limited to, providing qualified 
interpreters, providing taped cassettes of 
material for individuals with low vision, or 
assuring a barrier-free location for the 
proceedings. The Section 1557 Coordinator 
will be responsible for such arrangements. 

Dated: May 11, 2016. 
Sylvia M. Burwell, 
Secretary. 
[FR Doc. 2016–11458 Filed 5–13–16; 11:15 am] 
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