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As a result of the current labor shortage that many 
employers are currently faced with, more and more 
companies are finding themselves rehiring former 
employees. If those former employees previously 
participated in an employer’s 401(k) plan prior to their 
severance from employment, such employers should review 
their 401(k) plan documents to see how such rehired 
employees are treated under those plans.

Key Considerations Include:
1. Eligibility. Generally speaking, if an employee is rehired 

within 5 years of his or her previous severance of 
employment and that employee was participating in 
(or eligible to participate in) the employer’s 401(k) 
plan prior to his or her severance of employment, the 
employee will be eligible to participate in the 401(k) 
plan immediately upon rehire.

2. Credit for Previous Eligibility and Vesting Service. 
If an employee is rehired within 5 years of his or her 
severance of employment, the employee must receive 
credit under the plan for the years of service they 
earned during their previous employment with the 
company.

3. Distributions from the Plan. If a rehired employee 
previously took a distribution from the company’s 

401(k) plan in connection with his or her severance 
from employment (and prior to his or her rehire), the 
distribution must be “bona fide”. Whether or not a 
distribution is bona fide generally depends on the facts 
and circumstances of the distribution. A distribution 
to an employee following the employee’s severance 
from employment without any intention at such time 
of returning to employment with the company is likely 
bona fide. Whereas a distribution to an employee who 
had a prearrangement with the company to be rehired 
at a later date would not be bona fide.

4. Restoration of Forfeitures. Assuming that an employee 
took a bona fide distribution from the plan and that 
distribution resulted in the forfeiture of a portion of his 
or her account, the employee may be able to have the 
forfeited amounts restored. If the employee repays the 
distribution amount to the plan within 5 years of the 
employee’s severance from employment, the company 
will be required to restore the forfeited amount to the 
employee’s plan account.

Bear in mind that these general rules may be modified 
in some cases by a plan’s terms. For that reason, it is 
always important to review and understand what your 
plan document requires in connection with rehiring former 
employees.
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