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SCOTUS Seeks to Clarify
Contribution Claims under
CERCLA
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Last week, in its unanimous decision Guam v. United States, No. 20-382,
the United States Supreme Court attempted to clarify a statutory question
regarding the right to seek contribution that has been a source of

uncertainty among courts, practitioners, and responsible parties for years.

The Comprehensive Environmental Response, Compensation, and
Liability Act (“CERCLA") holds responsible parties jointly and severally
liable for the release of hazardous substances. To compensate
responsible parties who pay beyond their fair share for the cleanup of
hazardous substances, Section 113(f)(3)(B) of CERCLA provides a
responsible party who has “resolved its liability to the United States or a
State for some or all of a response action . . . in an administrative or
judicially approved settlement” a right to “seek contribution from any
person” who has not similarly resolved its liability.

Lower courts have grappled with what constitutes a resolution of liability for
a response action. Some have found that settlements entered into under
other statutes, including the Clean Water Act (“CWA”) and the Resource
Conservation and Recovery Act (“RCRA”), could resolve liability within the
meaning of Section 113 and thus grant a right to seek contribution under
CERCLA.

In Guam v. United States, SCOTUS reversed the D.C. Circuit decision
finding that a contribution claim was triggered (and consequently a statute
of limitations had run) when the Plaintiff Guam entered into a settlement
with EPA pursuant to the CWA. Applying a no-nonsense approach,
SCOTUS concluded that “[tjhe most natural reading of 8113(f)(3)(B) is that
a party may seek contribution under CERCLA only after settling a
CERCLA-specific liability, as opposed to resolving environmental liability
under some other law.”

With this decision, a RCRA or CWA settlement will likely not trigger a right
to contribution under Section 113(f) of CERCLA (at least without an
express resolution of CERCLA liability as well). However, it remains
uncertain what language (particularly in a state settlement) will be sufficient
to settle “a CERCLA-specific liability.” Special care and consideration
should be taken to use explicit language that the agreement settles a
CERCLA-specific liability.


https://www.hollandhart.com/15889
mailto:krmurray@hollandhart.com

/¢ Holland & Hart

This publication is designed to provide general information on pertinent
legal topics. The statements made are provided for educational purposes
only. They do not constitute legal or financial advice nor do they
necessarily reflect the views of Holland & Hart LLP or any of its attorneys
other than the author(s). This publication is not intended to create an
attorney-client relationship between you and Holland & Hart LLP.
Substantive changes in the law subsequent to the date of this publication
might affect the analysis or commentary. Similarly, the analysis may differ
depending on the jurisdiction or circumstances. If you have specific
questions as to the application of the law to your activities, you should
seek the advice of your legal counsel.



