I |
Stephen Masciocchi

Partner

303.295.8451

Denver
smasciocchi@hollandhart.com

Jessica Smith

Partner

303.295.8374

Denver
jismith@hollandhart.com

/¢ Holland & Hart

Tenth Circuit Affirms Denial of
Qualified and Sovereign Immunity
Defenses

The circuit court affirmed the rulings rejecting
correction officers' qualified immunity defense to
Section 1983 claims, and rejecting a sovereign
iImmunity defense to tort claims brought under state
law.
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Against the backdrop of nationwide protests over police misconduct and a
national debate over the scope of qualified immunity from constitutional
claims, the Tenth Circuit addressed correction officers' qualified and
sovereign immunity defenses in Sawyers v. Norton, — F.3d —, 2020 WL
3424927 (10th Cir. June 23, 2020). The circuit court affirmed the district
court's rulings rejecting the officers' qualified immunity defense to Section
1983 claims and rejecting a sovereign immunity defense to tort claims
brought under state law.

Factual and Procedural Background

Plaintiff George Sawyers set fire to an art gallery, believing that God had
told him to do so. While he was a pretrial detainee in the Rio Grande
County Jail, he was so delusional that, among other troubling acts of self-
harm, he removed his right eyeball from its socket to prevent it from being
“harvested by witches.” He then sued: (1) the county sheriff and three on-
duty corrections officers in their individual capacities for deliberate
indifference to his medical needs under 42 U.S.C §1983; (2) the sheriff in
his official capacity under Section 1983 for failure to train and supervise
the three officers; and (3) all four defendants in their individual and official
capacities for negligence under Colorado law. The court observed that the
official capacity claims were really claims against the county.

The district court granted defendants' summary judgment motions in most
respects, but it denied qualified immunity to the three officers on the
Section 1983 deliberate-indifference claim and denied sovereign immunity
to the county on the state-law negligence claim. Defendants took an
interlocutory appeal from these denials, which is permitted in some
respects when a district court denies a either a qualified or sovereign
immunity defense, but the Tenth Circuit affirmed the district court's rulings
on the immunity defenses.

Deliberate Indifference and Qualified Immunity Under Section 1983
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The circuit court noted that it had appellate jurisdiction to review the
qualified immunity ruling under the collateral order doctrine to the extent it
involved “abstract issues of law.” Id. at *6 (citation omitted). It did not,
however, have jurisdiction to review the district court's factual conclusions.

To overcome a qualified immunity defense, “a plaintiff must show (1) facts
demonstrating the officials violated a federal constitutional or statutory
right, which (2) was clearly established at the time of the defendant's
conduct.” Id. at *7. A qualified immunity defense succeeds if a plaintiff fails
to establish either element. Kerns v. Bader, 663 F.3d 1173, 1180 (10th Cir.
2011) (“In fact, the Supreme Court has recently instructed that courts
should proceed directly to, 'should address only," and should deny relief
exclusively based on the second element, in seven particular
circumstances outlined in Pearson v. Callahan, 555 U.S. 223, 236-42, 129
S.Ct. 808, 172 L.Ed.2d 565 (2009)[.]") (citations omitted).

As to the second element, the district court ruled that Tenth Circuit
precedent had clearly established that Sawyers was entitled to protection
against deliberate indifference. Sawyers, 2019 WL 2327756, at *11. In
support, it cited Garcia v. Salt Lake City, 768 F.2d 303, 307 (10th Cir.
1985), and Martin v. Bd. of Cty. Comm'rs, 909 F.2d 402 (10th Cir. 1990).
But in their opening appellate brief, the officers presented “only a cursory
statement” to the contrary; they thus waived their argument that the law
was not clearly established. Id.

As to the first element, the constitutional protection against deliberate
indifference to an inmate's serious medical condition “springs from the
Fourteenth Amendment's Due Process Clause.” Id. (citation omitted). The
standard comprises objective and subjective components. The objective
element exists if harm is serious enough to be cognizable as “Cruel and
Unusual” punishment. Id. at *8. Medical needs are “considered sufficiently
serious as to satisfy the objective prong if the condition has been
diagnosed by a physician as mandating treatment or is so obvious that
even a lay person would easily recognize the necessity for a doctor's
attention.” Id. The subjective element exists if an official “knows and
disregards an excessive risk to inmate health or safety.” Id. (citation
omitted).

The Tenth Circuit affirmed the denial of summary judgment as to both
components. Fatal to their appeal on both the objective and subjective
components, the defendants primarily challenged the district court's factual
determinations, which the circuit court could not second-guess. Because
the district court had concluded that “a reasonable jury could infer facts to
conclude” against the defendants, they were not entitled to summary
judgment on the deliberative indifference claim. Id. at *10; see also id. at
*8.

Sovereigh Immunity for Tort Claims

Under the Colorado Governmental Immunity Act (CGIA), public entities are
generally immune from liability for claims for injuries “which lie or could lie
in tort” unless the immunity has been waived. Id. at *12 (quoting C.R.S.
§24-10-106(1)). But the CGIA waives immunity for public entities “in an
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action for injuries resulting from [the] operation any ... correctional

facility ... orjail.” C.R.S. 824-10-106(1)(b)). This waiver applies only to
pretrial detainees, i.e., claimants “who are incarcerated but not yet
convicted of the crime for which such claimants are being incarcerated if
such claimants can show injury due to negligence.” Id. §24-10-106(1.5)(b).

Exercising its appellate jurisdiction under the collateral order doctrine, the
Tenth Circuit ruled that the district court properly denied sovereign
immunity under the CGIA, because Sawyers was a pretrial detainee and
his injuries arose from an alleged omission of public employees in
connection with the operation of a jail. Notwithstanding this statute, the
defendants argued that the county had derivative immunity under the
CGIA based on their personal immunity. But they overlooked that under
C.R.S. §24-10-118(2)(a), “no ... immunity may be asserted [by a public
employee] in an action for injuries resulting from the circumstances
specified in section 24-10-106(1).” And section 106(1) expressly waived
immunity for the operation of a jail in the case of pretrial detainees.

New Cause of Action for State Constitutional Violations by Law
Enforcement

On June 19, 2020, the Colorado General Assembly adopted significant
new legislation that, among other things, creates a new cause of action for
violations of state constitutional rights by law enforcement. See S.B. 20-
217, 72d Gen. Assemb., 2d Reg. Sess. 83 (Colo. 2020). The Colorado
Legislature created this new cause of action in the wake of nationwide
protests over well-publicized, serious police misconduct. The Tenth Circuit
noted that the CGIA “does not apply to” this new cause of action and that
state “qualified immunity” is not a defense to it. Id. at *14 & n.23. This
brand new legislation did not apply in this appeal. Whether Sawyers could
raise such a claim on remand would be subject to a retroactivity analysis.
But a cause of action under the new law could be asserted by future
claimants.

Finally, whether other states and the federal government adopt similar
reforms that create new claims and modify or eliminate qualified immunity
remains to be seen. The Supreme Court recently declined to grant
certiorari in multiple cases that would have presented the court with an
opportunity to reconsider its qualified immunity doctrine. See Baxter v.
Bracey, 590 U.S. |, 2020 WL 3146701 (2020) (denying petition for writ
of certiorari). At least one justice would do so. See id. at *1 (Thomas, J.
dissenting) (“I have previously expressed my doubts about our qualified
immunity jurisprudence. ... Because our 81983 qualified immunity doctrine
appears to stray from the statutory text, | would grant this petition.”).
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This publication is designed to provide general information on pertinent
legal topics. The statements made are provided for educational purposes
only. They do not constitute legal or financial advice nor do they
necessarily reflect the views of Holland & Hart LLP or any of its attorneys
other than the author(s). This publication is not intended to create an
attorney-client relationship between you and Holland & Hart LLP.
Substantive changes in the law subsequent to the date of this publication
might affect the analysis or commentary. Similarly, the analysis may differ
depending on the jurisdiction or circumstances. If you have specific
guestions as to the application of the law to your activities, you should
seek the advice of your legal counsel.



