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A recent IRS proposal would require certain corporate taxpayers to notify 
the IRS of uncertain tax positions (UTP) in their returns. Under the 
proposal, corporate taxpayers with assets of at least $10 million would be 
required to disclose such positions on new Schedule UTP if they issue 
audited financial statements (or are included in a related party's audited 
financial statements) and determine their U.S. federal income tax reserves 
under FIN 48 or other accounting standards relating to uncertain tax 
positions. Schedule UTP would be required beginning with the 2010 tax 
year and, at least initially, only for taxpayers that file Forms 1120, 1120 F, 
1120 PC, and 1120 L.1

Positions requiring disclosure would be those for which a tax reserve must 
be established under FIN 48 or other accounting standards, as well as 
those for which no reserve has been recorded because the taxpayer either 
expects to litigate the position or has concluded that the IRS has a general 
administrative practice not to examine the issue.

The schedule would require a concise description of each uncertain tax 
position in sufficient detail so that the IRS can determine the nature of the 
issue. This would require inclusion of information that can reasonably be 
expected to apprise the IRS of the identity of the tax position and the 
nature of the uncertainty. To be sufficient, the descriptions would need to 
include a statement whether the position involves a determination of an 
item of income, gain, loss, deduction, or credit; a statement whether the 
position involves a determination of value or a computation of basis; and 
the rationale for the position and reasons for determining the position is 
uncertain.

In addition, taxpayers would generally need to specify for each uncertain 
position the entire amount of U.S. federal income tax that would be due if 
the position were disallowed in its entirety. Taxpayers would not need to 
disclose the amount of any reserve or the taxpayer's risk calculation 
(except for transfer pricing and valuation issues, which would need to 
ranked). The IRS has said it will continue its longstanding policy of restraint 
with regard to requesting or demanding tax accrual workpapers but will 
continue to review that policy and consider additional modifications as 
appropriate to ensure it obtains complete and accurate information on a 
timely basis. According to an IRS spokesperson, proposed Schedule UTP 
is "trying to get at the magnitude of issues, without intruding on risk 



calculation."2

The IRS is soliciting comments on proposed Schedule UTP until June 1, 
2010. In addition to various technical issues, comments so far have raised 
concerns that Schedule UTP would be used as a "roadmap" for audit. IRS 
spokespersons have responded that the proposed schedule is not 
intended to be used as a starting point for examinations and that not all 
issues disclosed will be challenged. All issues, however, will be evaluated.3

A senior adviser to the IRS commissioner has said the IRS would not 
decide whether to adopt the proposed schedule until all comments are 
considered.4 Additional alerts will be issued as appropriate. 
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This publication is designed to provide general information on pertinent 
legal topics. The statements made are provided for educational purposes 
only. They do not constitute legal or financial advice nor do they 
necessarily reflect the views of Holland & Hart LLP or any of its attorneys 
other than the author(s). This publication is not intended to create an 
attorney-client relationship between you and Holland & Hart LLP. 
Substantive changes in the law subsequent to the date of this publication 
might affect the analysis or commentary. Similarly, the analysis may differ 
depending on the jurisdiction or circumstances. If you have specific 
questions as to the application of the law to your activities, you should 
seek the advice of your legal counsel.


