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The Act requires plans and issuers that offer dependent coverage

to make the coverage available until a child reaches the age of 26.

The Act and recent IRS guidance also changed the definition of “dependent” for purposes of tax-
free health coverage to include a child who reaches age 26 during the plan year. Both provisions
apply regardless of whether the child otherwise qualifies as a dependent under the tax code.

As expected, the interim rules provide that a plan or issuer may not deny or restrict coverage for
any child who has not attained age 26 based on the presence or absence of the child’s financial
dependency (upon the participant or any other person), residency with the participant or with any
other person, student status, employment, or any combination of those factors. In other words, the
interim rules provide that a plan or issuer may not define “dependent” for purposes of eligibility
other than in terms of the familial relationship between the child and the covered participant.

For these purposes, a child is a biological child, an adopted child or a child placed for adoption,

a step-child or a foster child placed by a court or agency.

The interim final regulations also provide that neither the terms of the plan or policy for dependent
coverage nor the cost for such coverage may vary based on the age of a child. Thus, no
surcharges or reductions in benefits for student children or children above a specified age or in a
specified category are permitted. Neither the Act nor the interim rules require a health plan or
health insurer to provide coverage to a covered child’s spouse or a covered child’s own child.

The rules contain a broad transitional rule requiring a plan or issuer to give a special 30 day
enrollment period to any child whose coverage ended or who was denied coverage on account of
the child’s age, not later than the first day of the first plan year following September 23, 2010
(January 1, 2011 for most plans). The coverage is retroactive to the first day of the plan year, even
if the enroliment occurs after the first day of the plan year. Fortunately, the timing of this notice
period permits coordination of this requirement with a calendar year plan’s open enrollment period.

These rules apply to plans for plan years beginning on and after September 23, 2010

(January 1, 2011 for most plans). The rules apply to all plans, even those in existence on

March 23, 2010 (so-called “grandfathered” plans under the Act). However, until January 1, 2014,
grandfathered plans can exclude a child under age 26 if that child is eligible to enroll in another
employer-sponsored health plan in a capacity other than a dependent child.
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If you have any questions about the interim final rules or any other employee benefit matters,
please contact a member of our Benefits Law Group.
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IMPORTANT INFORMATION:

This alert is designed to provide general information on pertinent legal topics. The statements made are provided for educational purposes only.
They do not constitute legal advice nor do they necessarily reflect the views of Holland & Hart LLP or any of its attorneys other than the author. This
alert is not intended to create an attorney-client relationship between you and Holland & Hart LLP. If you have specific questions as to the
application of the law to your activities, you should seek the advice of your legal counsel.
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