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protections under USERRA.

Thousands of reservists and National Guard members
have been called up to military service following the
events of September 11, 2001. As described in this article,
these civilian soldiers have substantial job and benefit

World Trade Center and Pentagon

on September 11, 2001, the U.S. De-
partment of Defense has called up over
60,000 military reservists and members
of the National Guard to serve overseas
or provide homeland defense under Op-
eration Noble Eagle and Operation En-
during Freedom.! In Colorado alone, ap-
proximately 540 National Guard mem-
bers and 650 reservists have been acti-
vated.? As these individuals leave their
civilian jobs for tours of duty, many em-
ployers are uncertain about their obliga-
tions to these employees, or what rights
these employees will have on their re-
turn from military service.

Civilian employees who are called up
to military service enjoy substantial job
and benefit protections pursuant to the
Uniformed Services Employment and
Reemployment Rights Act of 1994
(“USERRA”).2 This article discusses the
major protections and obligations afford-
ed by USERRA.

I n response to the attacks on the

Overview of Employee

Rights Under USERRA
USERRA prohibits discrimination
against employees on the basis of their
military service. It also attempts to min-
imize the disadvantages to their civilian
careers as a result of their military serv-
ice.* USERRA accomplishes these goals
in two ways. First, it prohibits employ-

ment discrimination and retaliation
against eligible employees based on past,
current, or future membership or serv-
ice in the uniformed services.? Second, it
establishes reemployment rights and
certain employment benefit protections
for civilian employees who must leave
their jobs to serve in the uniformed serv-
ices.®

Military Leaves of Absence

Under USERRA, all public and pri-
vate-sector employers are required to
provide leaves of absence to eligible em-
ployees who are absent from work for
military service in one of the uniformed
services. “Uniformed services” covers the
Army, Navy, Air Force, Marine Corps, and
Coast Guard, as well as the Reserve com-
ponents of these services. It also includes
the Air National Guard and Army Na-
tional Guard, the commissioned corps of
the Public Health Service, and other per-
sons designated by the U.S. President in
time of war or national emergency.” “Mil-
itary service” refers to the performance
of any duty in the uniformed services on
a voluntary or involuntary basis, includ-
ing active duty; active duty for training;
initial inactive duty for training, for ex-
ample, boot camp; inactive duty training,
such as reserve weekends; full-time Na-
tional Guard duty; and absence for ex-
aminations to determine fitness for du-
ty, such as mandatory physical examina-
tions.8
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Military Leave: Paid
Or Unpaid?

Private employers must grant employ-
ees unpaid time off to perform their serv-
ice obligations in the uniformed services.?
Although a leave for military service is gen-
erally unpaid, an employee may elect to
use any accrued vacation time, annual
leave, or personal time in lieu of unpaid
leave for all or a portion of the employee’s
absence.!® An employer may not require
employees to use accrued paid leave for a
service-related absence.™

Health Care Coverage While
On Military Leave

Under USERRA, an employee whose
military leave is for less than thirty-one
days is entitled to continue his or her em-
ployer-sponsored health care coverage on
the same terms the employee enjoyed just
prior to the leave.!? For example, if an em-
ployee was responsible for paying a por-
tion of the health care premium just be-
fore the leave commenced, the employee
will remain responsible for paying that pre-
mium during a short-term military leave
of absence.

Those employees who serve more than
thirty days in the military, and would lose
coverage under the employer’s health care
plan because of their absence, must be
allowed to elect continued coverage for
themselves and their dependents under
USERRA's coverage continuation provi-
sion. USERRA’s coverage continuation pro-
vision is similar to that provided for in the
Consolidated Omnibus Budget Reconcili-
ation Act of 1985 (“COBRA”).13 USERRA
allows employees to continue coverage at
their own expense for up to eighteen
months or the day after the employee fails
to return to work after service, whichever
comes first.'* The charge for coverage can
be no more than 102 percent of the full pre-
mium (the 2 percent is to cover adminis-
trative costs).!?

On timely return from military service,
the employee’s health insurance coverage
must be reinstated without any waiting pe-
riod or exclusions for preexisting condi-
tions other than the waiting periods or ex-
clusions that would have applied if there
had been no absence for military service.
This rule prohibiting waiting periods or
excluding preexisting conditions does not
apply to coverage of disabilities or injuries
sustained during uniformed service.!”

The requirements described above ap-
ply to group health plans that provide
medical, dental, and vision care benefits
through traditional indemnity arrange-

ments, health maintenance organizations,
and self-insured group health plans. They
also apply to medical reimbursement or
“flexible spending” accounts maintained
under Internal Revenue Code Section 125
plans.

Benefit Accrual While
On Military Leave

While on military leave, the employee
must be treated, and be entitled to the
same rights, as other employees absent
for reasons other than military service.'®
For example, if employees on non-military
leave are entitled to accrue vacation dur-
ing the period of their leave, that same
right must be afforded to employees ab-
sent on military leave. Likewise, an em-
ployer will be obligated to provide contin-
ued life insurance, disability insurance, and
other benefits during an employee’s mili-
tary leave, to the extent those benefits are
provided to other employees on unpaid,
non-military leaves of absence. If there are
differences among the rights employees on
non-military leaves of absence are entitled
to, the most favorable rights available must
be afforded to the service member.!°

Reemployment Rights
After Military Leave

USERRA provides that an individual
who is absent from work by reason of tem-
porary military service is entitled to rein-
statement rights and benefits if all of the
following conditions are met: (1) the em-
ployee gives the employer timely advance
notice of the service; (2) the cumulative
length of the absence when combined with
all previous absences by reason of military
service does not exceed five years; (3) if the
individual separates from military serv-
ice, the separation was not a dishonorable
discharge or a discharge under less than
honorable conditions; and (4) the individ-
ual reapplies for employment in an appro-
priate, timely manner.?°

USERRA requires all employees to pro-
vide employers with advance written or
verbal notice of their absence due to uni-
formed service.?! However, the notice re-
quirement is excused when military ne-
cessity prevents employees from giving
notice or circumstances make it impossi-
ble or unreasonable for employees to pro-
vide notice.?? For example, an employee
who is part of a top-secret, special opera-
tions mission may be unable to provide his
or her employer with advance notice about
the need for leave. Under such circum-
stances, the employee’s obligation to pro-
vide advance notice may be waived.
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Under USERRA, an employee is enti-
tled to reinstatement rights and benefits
only if the cumulative period of the em-
ployee’s absence from work due to military
service does not exceed five years.?3 This
means that an employer would be required
to extend USERRA protections to an em-
ployee who might be absent from work due
to military service for six months each year
over a ten-year period, just as it would for
an employee who is called up and is absent
from the job for a five-year tour of duty. In
computing the five years, certain types of
service are not considered.?* For example,
service required beyond five years to com-
plete an initial period of obligated service
would not be included in the five-year serv-
ice limitation.

Under USERRA, an employee has no
right to reinstatement (or for that matter,
any other benefits) if that person separat-
ed from service with a dishonorable or bad
conduct discharge.?’ Similarly, where the
individual was a commissioned officer and
was dismissed for reasons of a court mar-
tial, the employee has no USERRA rights,
including the right to reinstatement at the
end of military service.?

An employee returning from military
duty must apply for reemployment with-
in a time period that is based on length of
his or her military service.?” Where the
length of military service is less than thir-
ty-one days, the employee is required to
return to work no later than the next day
plus the expiration of eight hours after re-
turning to his or her residence.?® If the em-
ployee’s military duty is between thirty-one
and 180 days, the employee must submit
a verbal or written application for reem-
ployment to the employer no later than
fourteen days after service has ended.?
For a military tour of duty longer than 180
days, the employee has ninety days within
which to reapply to the employer.®° In the
event the employee is ill or injured while
on duty, a time period of up to two years
may be applicable.3! Untimely reporting
or reapplication does not forfeit an employ-
e€’s reemployment rights after service has
ended.?? However, the employee may be
subject to the employer’s rules on unex-
cused absences and he or she may be ter-
minated on that basis.?

To What Job is the
Employee Returning?

What job is the employee entitled to on
return from military duty? Again, it de-
pends on the length of military service. If
the employee’s service was less than nine-
ty-one days, the employee is entitled to the
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job he or she would have held had the em-
ployee remained continuously employed,
as long as the employee is qualified for the
job or can become qualified after reason-
able efforts by the employer to retrain the
employee.3* This could be the employee’s
old job, a promoted position, or even a de-
moted position, depending on what hap-
pens to the position during the employee’s
leave. If the employee is not qualified for
that position, and cannot be qualified for
the position through reasonable efforts by
the employer to train the employee, he or
she is entitled to reinstatement to the job
held immediately prior to the military
leave.?

If the employee’s military service was
for more than ninety days, the employee
is entitled to a position he or she would
have held if military service had not inter-
vened.?¢ However, the employer also has
the option of offering a different position
of like seniority, status, or pay.?’ If the em-
ployee is not qualified to perform either of
these positions, and could not be qualified
after reasonable efforts, the employee is
entitled to return to the position held im-
mediately prior to the military leave, or to
a position of like seniority, status, and pay
that the employee is qualified to perform.3®

There are special reinstatement rights
for individuals who sustain or aggravate
a disability during military service. The
employer is required to reasonably accom-
modate the returning disabled employee
and allow the individual to perform the
duties of the job he or she would have at-
tained but for the military leave.? If the
disabled individual is not qualified for that
job, despite reasonable accommodation ef-
forts, the employer must find a job of like
seniority, status, and pay.® If that job can-
not be found, the employer must find a po-
sition the disabled employee can perform
that is the nearest approximation to the
job the employee would have held but for
military service.*!

An employer will be excused from its ob-
ligations to reinstate the returning em-
ployee if the employer’s circumstances
have changed so much that reemployment
is unreasonable or impossible.*? For exam-
ple, if the position to which the employee
is entitled to return has been eliminated
due to a reduction in workforce, the em-
ployer will not be required to create a new
job for that employee simply to comply
with USERRA. Additionally, employers
are not required to make efforts to qualify
a returning employee for a particular po-
sition if such efforts would impose undue
hardship on the employer.*3

An employer also is not required to re-
employ an employee following his or her
military leave if the job the employee left
was for such a brief or non-recurrent peri-
od that there was no reasonable expecta-
tion that such employment would contin-
ue indefinitely or for a significant period.*
For instance, an employee hired to perform
a short-term, temporary position likely
would not have reemployment rights un-
der USERRA. The above-noted exceptions
to reinstatement will be narrowly con-

strued in favor of the employee. Moreover,
the burden of proof will be on the employ-
er to prove their application.

Employee Benefit Rights
On Return from
Military Leave

USERRA provides that an employee
returning from uniformed service is enti-

tled to seniority-based benefits under what
is known as the “escalator principle.”*® Un-
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der the escalator principle, a returning
service member steps back onto the “sen-
iority escalator” not at the point on which
he or she stepped off, but where he or she
would have been but for the military leave.
Regarding employee rights and benefits
on return from military leave, this escala-
tor principle can take a variety of forms.
For example, if the employee with reason-
able certainty would have received, but
for the employee’s absence, a pay raise or
promotion based on length of service with
the company, the employee is entitled to
receive that raise or promotion on return
from military leave. However, where the
pay raise or promotion is based on merit
and not length of service, the employee
would not be entitled to the raise or promo-
tion, because a merit-based raise or pro-
motion is not deemed a seniority right.
Special “escalator” rules apply to defined
benefit pension plans. USERRA requires
that benefits under a defined benefit pen-
sion plan that accrue prior to the employ-
e€’s period of military service cannot be for-
feited during the employee’s absence.*6
Furthermore, when the employee returns
from military duty, the period of military
service must be credited for all pension
plan purposes, such as eligibility, vesting,
and benefit accruals.*” The employer can-
not require an employee returning from
military service to re-qualify for participa-
tion in the defined benefit pension plan.*®
In addition, the employer is expected to
make contributions to the defined benefit
pension plan on the employee’s behalf

when the employee returns in amounts
equal to the contributions that would have
been made had the employee been active-
ly employed during the period of leave.*

If the employee is a member of a de-
fined contribution pension plan, such as a
401(k) plan, the employee will have up to
three times the period of uniformed serv-
ice (but not more than five years) to make
up any missed contributions he or she
could not make because of absence due to
military service.?® The employer is required
to make matching contributions only to
the extent that the employee is reem-
ployed after military service, and only to
the extent the employee actually makes
up the missed contributions.5!

Contributions and benefits under a plan
are computed on the basis of the rate of pay
the employee would have earned had he or
she remained at work.52 If this rate is not
reasonably certain, the employer must
use the employee’s average rate of pay dur-
ing the twelve-month period preceding his
or her period of uniformed service.

Protections Against Discharge
After Return From
Military Leave

When an employee is rehired following
a military leave, the employer is restrict-
ed from later terminating that employee
other than for cause. Returning employ-
ees who serve in the military for 181 days
or more may not be fired except for cause
for one year after the date of reemploy-
ment.’* Employees who serve from thirty-
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one to 180 days may not be discharged
without cause for six months after reem-
ployment.5®

There is no restriction on an employer’s
ability to discharge an employee without
cause where his or her military service was
from one to thirty days. However, termi-
nation shortly after the employee’s return
from military duty may create a presump-
tion of discriminatory treatment by the
employer.’®

USERRA Violations:

Enforcement and Litigation
Individuals who believe their rights un-
der USERRA have been violated may file
a complaint with the Veterans’ Employ-
ment Training Service (‘“VETS”) of the U.S.
Department of Labor.5” If VETS does not
satisfactorily resolve the complaint, the
individual may submit the complaint to
the Attorney General for possible court
action.’® In addition, employees have the
option of filing a private action under
USERRA at any time, unless the Attorney
General agrees to prosecute their case.?®

If a violation is found, USERRA provides
for awards of back pay and lost benefits.®
If the violation is determined to be willful,
the employee also may be entitled to re-
ceive liquidated damages equal to the
award of back pay and lost benefits.5!
USERRA provides for the recovery of at-
torney fees, costs, and other litigation ex-
penses by a successful employee.5? Courts
have held that employees alleging viola-
tions of USERRA, and seeking statutory
damages, are entitled to a jury trial under
the Seventh Amendment.5?

How do employees prove that their em-
ployers discriminated against them in vi-
olation of USERRA? USERRA was enact-
ed, in part, to overrule the U.S. Supreme
Court decision in Monroe v. Standard Oil
Co.%4 In Monroe, the Court held that un-
der USERRA’s antecedent, the Veterans’
Reemployment Rights Act of 1968,%% an
employer violated the veterans’ rights laws
only where the employee could show that
his or her reserve status was the sole mo-
tivation for the adverse action taken
against the employee. USERRA overrules
Monroe by providing that a violation oc-
curs when a person’s military service is a
“motivating factor” in the discriminatory
action, even if not the sole factor.5¢

In cases where military service discrim-
ination is alleged, USERRA applies the
standard of proof set forth in National La-
bor Relations Bd. v. Transportation Man-
agement Corp.®” Under that “but-for” test,
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the employee bears the initial burden of
showing by a preponderance of the evi-
dence that the employee’s military service
was “a substantial or motivating” factor in
the adverse employment action. The em-
ployee need not show that military status
was the sole reason for the employment
action, only that it was one of several fac-
tors that “a truthful employer would list if
asked the reason for its decision.”® Dis-
criminatory motivation or intent may be
established by either direct or circumstan-
tial evidence.®

Once the employee establishes his or her
prima facie case, the burden of proof shifts
to the employer. The employer must show,
by a preponderance of the evidence, that
legitimate reasons, standing alone, would
have induced it to take the same action.™
Thus, an employer may avoid liability un-
der USERRA if it can show by a prepon-
derance of the evidence that: (1) it took the
adverse action only for a valid reason; or
(2) if an invalid reason played a part in the
adverse action, the employer would have
taken the same action in the absence of
that invalid reason.” The burden then
shifts back to the employee to show the
reasons given by the employer are a pre-
text for discrimination.

A recent Fourth Circuit decision, Hill v.
Michelin North America, Inc.,” illustrates
how the standard of proof and allocation
of burdens work in USERRA litigation. In
Hill, the employee alleged that Michelin
disapproved of his military reserve obliga-
tions and punished him by first transfer-
ring him to a job with irregular work sched-
ules and long workdays and then ultimate-
ly terminating his employment. Michelin
claimed that the plaintiff was transferred
to the position to accommodate his reserve
duties, and that the plaintiff was termi-
nated for falsifying his timecard.

The district court granted summary
judgment to Michelin and dismissed the
employee’s claims. The Fourth Circuit
found there was a question of fact as to
whether the employee’s reserve status was
a “motivating factor” in his transfer and
that the district court therefore incorrectly
dismissed the employee’s claim. However,
the court of appeals ultimately affirmed
summary judgment, concluding that even
if the employee’s reserve status was a
“motivating factor” in the termination, the
employee failed to show that Michelin’s
reason for terminating the employee—the
falsification of his time record—was pre-
text for discrimination. In Hill, Michelin
demonstrated that it terminated all em-
ployees who falsified their timecards, re-

gardless of their participation in the re-
serves or military.

Conclusion

Whether the increase in the number of
employees called up for active duty will
result in an increase of USERRA lawsuits
is unknown. The U.S. Department of
Labor reports that employers are anxious
to comply with their obligations under
USERRA.”™ However, with the economy
in a recession and layoffs rampant, employ-
ers may find compliance with USERRA
difficult, especially regarding employers’
obligations to reinstate employees return-
ing from military leave. Employer com-
pliance is made even more difficult by the
absence of any implementing regulations
for USERRA and the body of case law in-
terpreting it that is yet to be fully devel-
oped. Therefore, USERRA remains a dan-
gerous minefield that employers should
walk through with extreme caution.
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