
 

  
 

 

 
May 21, 2009 

Relief for Safe Harbor 401(k) Plans 
 
 
The IRS proposed regulations earlier this week that will permit 
employers that sponsor a safe harbor 401(k) plan to modify safe 
harbor employer contributions mid-year.  This news may be 
welcome relief to an employer experiencing cash flow difficulties. 

Many 401(k) plans pass the nondiscrimination tests (known as 
“ADP” and “ACP” tests) by requiring the employer to make either 
safe harbor matching contributions or a safe harbor non-elective 
contribution.  The safe harbor non-elective contribution must be at 
least 3% of compensation for all eligible employees, and must be 
fully vested.   

In contrast to safe harbor matching contributions, where the IRS 
permitted an employer to reduce or suspend contributions mid-year, the IRS previously had 
required employers to sustain safe harbor non-elective contributions for the full 12-month plan 
year.  An employer experiencing cash flow difficulties with a safe harbor non-elective contribution 
plan had only one option – to terminate the entire plan.   

The IRS has stepped in with welcome relief.  Effective May 18, 2009, employers may reduce or 
suspend safe harbor non-elective contributions in reliance on the proposed regulations.  The relief 
is available only for an employer that suffers a “substantial business hardship.”  Factors indicating 
a substantial business hardship include that: 

• the employer is operating at an economic loss, 

• there is substantial unemployment or underemployment in the trade or business and 
in the industry concerned, and 

• the sales and profits of the industry concerned are depressed or declining. 

An employer that has suffered a substantial business hardship may amend its 401(k) plan to reduce 
or suspend the employer’s safe harbor non-elective contributions, in which case the plan must 
satisfy the mathematical ADP or ACP tests for the entire plan year (not just the remainder of the 
year), and employees must be given at least 30 days’ notice of the amendment.  Any such 
amendment should be accompanied by Board action documenting the existence of the substantial 
business hardship. 

If you have any questions about how these new rules could affect your 401(k) safe harbor plan or 
any other aspect of your company’s employee benefit plans, please contact a member of our 
Benefits Law Group. 
 
 
 
 
 
 
 

Holland & Hart is the largest law 
firm based in the Rocky Mountain 
West, providing a complete range 
of legal services to a diverse 
group of commercial and 
individual clients. 
 
The firm offers an extensive 
network of legal talent and 
resources equipped to assist 
businesses in every stage of 
development, and in all facets of 
the law.  
 
For more information, visit the 
Holland & Hart web site at 
www.hollandhart.com. 
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This Holland & Hart Alert is an advertisement used to provide our clients and friends with timely information regarding recent developments in the 
law. This news alert has been sent to you for informational purposes only and should not be interpreted as legal advice. 

We at Holland & Hart believe we are sending this news alert with your permission. If you feel you have received this news alert in error or don't wish 
to receive future news alerts from us, please contact us 303-295-8365, and accept our apologies for the intrusion. 

For questions regarding this Alert, please contact 
Beth Nedrow, Holland & Hart LLP, 401 North 31st Street, Suite 1500, Billings MT 59101 

Phone: 406-252-2166 | enedrow@hollandhart.com  
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