Chapter 127
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by George M. Haley & Eric Maxfield*

I. INTRODUCTION

§ 127:1 Scope Note
§127:2 Overview

II. STRATEGY AND OTHER PRELIMINARY
CONSIDERATIONS

§ 127:3  Assessing the case

§ 127:4  Securing or advancing your client’s position

§ 127:5 Planning trial or settlement strategy

§ 127:6  Characteristic problems and solutions

§ 127:7 Issues to raise with clients

§ 127:8 Parameters of energy law

§ 127:9 Natural resources law—Commonly used terms

III. EMERGING ISSUES IN ENERGY LITIGATION

A. LITIGATION OBSTACLES TO ENERGY
DEVELOPMENT AND PRODUCTION

§ 127:10  Public nuisance litigation affecting the energy industry
§ 127:11 Overview of the public nuisance doctrine

§ 127:12  Public nuisance liability for air and water pollution
§ 127:13 Defenses to public nuisance lawsuits

§ 127:14 —Preemption/displacement

§ 127:15 —Political question/justiciability

§ 127:16 —Standing

§ 127:17 —Parens patriae standing

§ 127:18 Common law pollution/environmental claims

§ 127:19 —Private nuisance

§ 127:20 —Trespass

§ 127:21 —Negligence

§ 127:22 —Unjust enrichment

§ 127:23 Hydraulic fracturing litigation trends

§ 127:24  Overview of the hydraulic fracturing process

*We would like to thank the other members of my team who helped
prepare this section, Mark Burghardt, Ryan Jibson, Ben Machlis, Stephen
Sansom, and Tamara Stevenson.
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Regulation of hydraulic fracturing

—Proposed federal regulation of hydraulic fracturing
—State regulation

Areas of potential fracing litigation

—Groundwater contamination

—Physical trespass

—Increased seismic activity

NEPA CHALLENGES TO ENERGY
DEVELOPMENT ON PUBLIC LANDS

Overview of NEPA

Three levels of NEPA analysis

Requirement of an EIS

Streamlining the NEPA process—Tiering and programmatic
EISS

NEPA Litigation

NEPA litigation traps

—Segmenting to avoid significant environmental impacts

—Possibility for heightened mitigation obligations

Practical tips for dealing with NEPA

EMERGING LITIGATION ISSUES RELATED TO
PUBLIC LAND AGENCY APPROVALS

Overview

Overview of the “Wilderness” Debate

Recent developments—The “Wild Lands” Policy
The new project level inventory requirement
Challenges to S.0. 3310

Endangered species obstacles to energy projects
The Endangered Species Act

—Liability for “taking” endangered species
—Consultation requirement for federal actions
—Incidental take permits

—~Case study: Beech Ridge Energy, LLC

—Tips for overcoming ESA related obstacles

EMERGING LITIGATION ISSUES REGARDING
COAL AND COAL FIRED ELECTRICITY
GENERATION

Coal litigation overview
Surface mining litigation and regulations
Fly-ash disposal and re-use litigation and regulation

CARBON SEQUESTRATION LITIGATION

Carbon sequestration overview

EMERGING LITIGATION ISSUES IN



ENERGY

RENEWABLE ENERGY PROJECT
DEVELOPMENT AND PRODUCTION

§ 127:57 Renewable energy litigation overview

§ 127:58 ESA litigation

§ 127:59 —Cape Wind challenge

§ 127:60 —Sage Grouse listing

§ 127:61 Coastal Zone Management Act litigation challenges

§ 127:62 Coastal Zone Managemetn Act litigation challenges—Cape
Wind

§ 127:63 Conflicting use litigation in renewable energy projects

§ 127:64 —Split estates

§ 127:65 —Waiver or agreement

§ 127:66 —The accommodation doctrine
§ 127:67 Federal land litigation surrounding renewable energy
projects

§ 127:68 Programmatic EIS
§ 127:69 —Wind PEIS
§ 127:70 —Solar Peis

IV. TYPICAL OIL AND GAS LITIGATION
DISPUTES

§ 127:71 Joint operating agreement claims

§ 127:72 —Gas balancing.

§ 127:73 —Preferential right of purchase

§ 127:74 Improper unit operation claims

§ 127:75 Fiduciary duty claims

§ 127:76  Gas purchase agreement claims

§ 127:77 Gas plant processing claims

§ 127:78 Claims to proceeds from contract litigation settlements
§ 127:79 Claims to royalties based on valuation of production

§ 127:80 Postproduction and marketing expense deduction claims

§ 127:81 Post production and marketing expense deduction claims—
Gathering and transportation charges

§ 127:82 —Compressions costs
§ 127:83 —Treating and dehydration costs
§ 127:84  Processing costs

§ 127:85 Claims based upon marketing transactions between
affiliated entities

§ 127:86 Implied covenants

§ 127:87 —Covenant to protect against drainage
§ 127:88 —Covenant to fully develop

§ 127:89 —Covenant to market

V. PRACTICE AIDS

A. CHECKLISTS OF SOURCES OF PROOF OF
ESSENTIAL ALLEGATIONS AND DEFENSES

§127:90 Overview
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§ 127:91 Checklist: joint operating agreement claims

§ 127:92  Checklist: gas purchase agreement claims

§ 127:93  Checklist: claims to proceeds from contract litigation
settlements

§ 127:94  Checklist: postproduction and marketing expense deduction
claims
§ 127:95 Checklist: common law nuisance claims

B. ILLUSTRATIVE PLEADINGS
§ 127:96 Introduction

§ 127:97 Form: joint operating agreement claims complaint
§ 127:98 Form: gas purchase agreement claims complaint
§ 127:99 Form: claims for proceeds from contract litigation

settlements complaint

§ 127:100 Form: postproduction and marketing expense deduction
claims complaint

§ 127:101 Form: common law nuisance claims complaint

C. JURY INSTRUCTIONS

§ 127:102 Introduction

§ 127:103  Jury instruction: gross negligence defined

§ 127:104  Jury instruction: prudent operator defined

§ 127:105  Jury instruction: expert witness

§ 127:106  Jury instruction: duties of unit operator as set out in
agreement

§ 127:107  Jury instruction: rights of oil and gas operator

§ 127:108  Jury instruction: nuisance-elements of liability

§ 127:109  Jury instruction: liability for expenditures

§ 127:110  Jury instruction: authorization or appropriation for
expenditure

§ 127:111  Jury instruction: expenditures approved by working
interest owners

§ 127:112  Jury instruction: interpretation of gas purchase contract—
In general

§ 127:113  Jury instruction: measure of damages—Natural gas liquids

§ 127:114  Jury instruction: presumption that unit billings and
statements are correct

§ 127:115  Jury instruction: no punitive damages can be awarded on
claims that include statutory interest as penalty
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