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1. BRIEF HISTORY & STRUCTURE OF COLORADO’S WAGE
AND HOUR LAWS

Three prominent statutes currently regulate the wages
and hours of employees in Colorado: the Colorado Wage Claim
Act, 1 the Minimum Wage Act,2 and the Colorado Youth
Employment Opportunity Act.3

Colorado’s modern Wage Claim Act has its roots in
legislation that was passed a century ago.* In 1901, the Colorado
General Assembly passed legislation to regulate the payment of
wages to employees of most private corporations, with certain
exceptions for the railroad industry and ditch, canal and
reservoir operations.® The Act was passed in response to the
General Assembly’s determination that an “emergency
exist[ed],” and accordingly, the legislation took effect
immediately upon passage.® Like its successor, the original act
entailed provisions concerning the payment of employees upon
termination, the availability of civil actions to employees
aggrieved under the act, and the invalidity of contracts waiving
employees’ rights in violation of the act.’ In 1959, the Colorado
legislature passed additional legislation that expanded upon the
original act, much of which now shapes the current Wage Claim
Act.® In May 2003, the legislature passed House Bill 03-1206,
which amended the Wage Claim Act, in large part to clarify when
certain payments are considered earned, to provide a mechanism
for employers to retain final paychecks while awaiting the return
of company property, and to make other employer-friendly
changes.® A few additional changes were made in House Bill 07-
1247, enacted in May 2007.%

One of the most prominent features of the landscape of
Colorado employment is the state’s long history of mining. As
early as 1908, mine, mill, and smelter workers began striking for
higher wages and better working conditions,* and the first laws
limiting the hours of labor were enacted to address the specific
dangers of the mining industry. An act from 1913 declared
several mining jobs dangerous and limited workers in those jobs
to eight hours per day, except in cases of emergency.*? A similar
provision currently mandates eight-hour days for workers in
dangerous industries.™
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The first minimum wage law in Colorado, passed in 1917,
applied to women and minors only.** It required that women
receive wages adequate to support the cost of living and
maintain their health, and that minors receive wages that were
“not unreasonably low.”** Neither women nor minors could be
employed under conditions detrimental to their health or
morals.*® The Industrial Commission of Colorado (the predecessor
of the modern Division of Labor) was authorized, with the help of
a wage board if needed, to investigate wages and conditions of
labor, as well as to set the minimum wage through a minimum
wage order.'” The details of enforcing this statute are very
similar to the current rules under the current Minimum Wage Act,
which applies to both men and women.*®

2. THE COLORADO WAGE CLAIM ACT

The Colorado Wage Claim Act (“Wage Act”), which forms
the foundation of Colorado wage law, is codified at Title 8,
Article 4 of the Colorado Code.® The Wage Act provides a
comprehensive statutory scheme designed to require employers
to timely pay wages earned by their employees.? In accordance
with the legislative purpose of the Wage Act, the “Act should be
liberally construed to carry out its beneficent purpose of assuring
timely payment of wages and providing adequate judicial relief
when wages are not paid.”#

2.1 Coverage

The term “employer” is broadly defined in the Wage Act
to include “every person, firm, partnership, association,
corporation, migratory field labor contractor or crew leader,
receiver, or other officer of court in Colorado, and any agent or
officer thereof . . . employing any person in Colorado.”?* The
Wage Act does not, however, apply to public-sector employers,
including the state or its agencies or entities; counties; cities and
counties; municipal corporations; quasi-municipal corporations;
school districts; or irrigation, reservoir, or drainage conservation
companies or districts organized under Colorado law.?

In 2003, the Colorado Supreme Court clarified that,
although the definition of “employer” includes “agents and
officers” of private companies, individual officers are not
personally liable for unpaid wages, penalties and attorney fees,
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even if the corporation is in bankruptcy. In so ruling, the Court
reasoned that the corporation had created the employment
relationship and had the duty to meet payroll. In addition, the
officers had acted within the scope of their authority when they
filed the bankruptcy petition.? However, a federal court in
Colorado has since then held that the individual partners of a
limited partnership might have liability under the Wage Act.?

The term “employee” includes any person, including a
migratory laborer, who performs labor or services for the benefit
of an employer who can command when, where, and how much
labor or services shall be performed.? Persons who are primarily
free from “control and direction in the performance of the
service” and who are “customarily engaged in an independent
trade, occupation, profession, or business related to the service
performed” are not employees under the Wage Act.?

2.2 Definition of Wages

One major change made in 2003 to the Wage Claim Act is
to the definition of “Wages” or “Compensation” employers must
pay. “Wages” or “Compensation” are still defined by the Act as
“[a]ll amounts for labor or service performed by employees,
whether the amount is fixed or ascertained by the standard of
time, task, piece, commission basis, or other method of
calculating the same or whether the labor or service is performed
under contract, subcontract, partnership, subpartnership, station
plan, or other agreement for the performance of labor or service,
if the labor or service to be paid for is performed personally by
the person demanding payment.”?® However, the revised
definition includes four significant additions.

First, the statute now makes clear what previously was
only explained in court cases. “No amount is considered to be
wages or compensation until such amount is earned, vested, and
determinable, at which time such amount shall be payable to the
employee pursuant to this article.”? In the past, one of the most
litigated issues had been whether certain compensation -- such
as bonuses, commissions and the like -- was owed at the time of
the employee’s termination/resignation. Employers often argued
that bonuses and commissions were not owed at termination,
because they were not yet “earned” by virtue of not being
vested or determinable at the time of termination/resignation.
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Disputes arose over sales commissions based on unfilled orders or
a bonus based on year-end performance if
termination/resignation occurred prior to year-end. Now
employees can no longer base a claim on unearned
compensation. Nonetheless, employers are still wise to define
clearly and in writing when compensation becomes earned,
vested and is determinable.

Second, “[b]Jonuses or commissions earned for labor or
services performed in accordance with the terms of any
agreement between an employer and employee” is now included
within the definition of “wages.”* This new language should
preclude employees from claiming bonuses or commissions unless
they can prove there was a clear agreement for such pay. A
vague understanding they were to receive a bonus or commission
will not suffice for a claim, although such a claim might still be
maintained under other legal theories, such as breach of
contract. And of course, a good way to avoid litigation is to have
a clearly worded, written agreement.

Third, “[v]acation pay earned in accordance with the
terms of any agreement” is now expressly included in the
definition of wages or compensation.*" The Act provides, “If an
employer provides paid vacation for an employee, the employer
shall pay upon separation from employment all vacation pay
earned and determinable in accordance with the terms of any
agreement between the employer and employee.”

Prior to the amendment of the Act, vacation pay was not
expressly included in the definition of “wages.” However,
Colorado courts had held that under certain circumstances,
vacation pay was “wages” protected by the Act.* What wasn’t
clear was whether and how an employer could require forfeiture
of unused vacation, or preclude carry over from year to year. The
2003 language of the Act makes clear that it will enforce “the
terms of any agreement between the employer and employee.”
Thus, employers’ policies should clearly state what happens to
vacation pay, how it is determined, whether it is considered
“earned wages,” whether it can be carried over from year to
year, and whether it is paid at termination.

Fourth, the 2003 amendments finally make clear that
severance pay is not “wages” or “compensation.”* In the past,
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many terminated employees tried to sue for severance pay under
the Wage Act, relying on a court decision holding that severance
pay is considered “wages” for purposes of determining
unemployment benefits. Now, however, such claims are clearly
precluded. Indeed, even if there is no dispute that an employee
has earned severance, he or she may not use the Wage Act to
recover such pay. This is important, as the Act allows for the
recovery of attorneys fees. If severance cannot be received
under the Act, an employee may sue for breach of contract only,
which usually does not allow for recovery of attorneys fees.

Finally, in a case arising under the prior version of the
Wage Act, stock options were held to be compensation for
purposes of the Act, at least under the following circumstances:
(1) a president’s employment agreement stated that he was
entitled to compensation for services and to participate in stock
option and stock purchase plans in amounts to be determined
under a compensation committee’s discretion; (2) the
employment agreement listed the employer’s duty to recommend
that stock options be granted; (3) the number and value of the
stock options were undisputed; (4) the value of the options was
large compared with the president’s base salary; (5) the options
would be taxable income to the president; and (6) vacation pay
was also described as a benefit for the president’s services.*®

2.3 Pay Periods, Paydays, and Direct Deposit

In general, pay periods may not exceed the longer of
thirty days or one calendar month.*® Paydays must be regular and
must occur within ten days following the close of each pay
period, unless the employer and employee mutually agree on an
alternative period of wage or salary payments.®’ The Colorado
Supreme Court held, under a predecessor of the current Wage
Act, that a contract to pay wages “when convenient” must be
construed as imposing an obligation to pay at some time. In the
case of agricultural and horticultural businesses or stock or
poultry raising in which the employer boards and lodges the
employee, pay periods may not exceed one month and paydays
must fall no later than ten days after the close of each pay
period.

Employers are required to post an up-to-date notice of
regular paydays and the time and place of payment.*



Colorado Wage and Hour Laws Jude Biggs/Christina Gomez

Once a month or concurrent with each payday, every
employer must furnish to each employee a written, itemized pay
statement identifying the gross wages earned, all withholdings
and deductions, the net wages earned, the inclusive dates of the
pay period, the name of the employee or the employee’s social
security number, and the employer’s name and address. **

Payment of wages by direct deposit can only be done
when voluntarily authorized by the employee. Such direct
deposits must be in the financial institution chose by the
employee.*

The requirements for regular pay periods and paydays
and those pertaining to severed employees (discussed below) are
mutually exclusive and distinguishable.*®

2.4 Presents, Tips or Gratuities

In general, in businesses in which patrons customarily
give presents, tips or gratuities to employees, such presents, tips
or gratuities are the sole property of the employee, to which the
employer has no right of ownership.** However, an employer may
claim ownership to presents, tips or gratuities if the employer
posts a printed card in a conspicuous location, giving notice to
the general public that all presents, tips or gratuities belong to
the employer.* An employer may also require employees to
share or allocate presents, tips or gratuities with their coworkers
on a pre-established basis.*

2.5 Field Labor Contractors

A field labor contractor is “anyone who contracts with an
employer to recruit, solicit, hire, or furnish migratory labor for
agricultural purposes” associated with products, fruits or crops
involving seasonal labor in Colorado.*’ “Agricultural purposes”
includes hoeing, thinning, topping, sacking, hauling, harvesting,
cleaning, cutting, sorting and other direct manual labor.“® The
term “field labor contractor” does not apply to farmers, growers,
packinghouse operators, ginners, warehousemen, or any full-time
regular and year-round employees of such persons who engage in
such activities.“® “Field labor contractor” also excludes
migratory laborers who engage in the recruiting, soliciting, hiring
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or furnishing of migratory laborers when such persons are their
own children, spouses, parents, siblings or grandparents.*

“Migratory laborer” refers to any person who offers
services to a field labor contractor, permitting the contractor to
enter into a contract with an employer to furnish the services of
the migratory laborer in seasonal employment.® Neither the
location of the laborer’s residence nor the location from which
services are offered is relevant to this definition. >

Every field labor contractor is required to have a valid
certificate of registration from the Division of Labor in his or her
immediate possession.*® The Director will issue a certificate of
registration to anyone who has completed and filed a written
application, has consented to the Director accepting service of
process for any action against a field laborer when the laborer
has left state jurisdiction or is unable to accept service, and has
demonstrated that he or she has met the insurance requirements
of the Workers’ Compensation Act of Colorado.* Upon notice
and hearing, the Director may refuse to issue, or may suspend,
revoke, or refuse to renew a certificate of registration, if a field
labor contractor:

= knowingly makes any misrepresentation or false statement
in an application for a certificate of registration or a
renewal thereof;

= knowingly gives false or misleading information to any
migratory laborer regarding the terms, conditions, or
existence of agricultural employment;

= unjustifiably fails to perform agreements or comply with
arrangements made with farm operators;

= unjustifiably fails to comply with the terms of any working
arrangements made with migratory laborers;

= permits his or her insurance under the Workers’
Compensation Act to terminate, lapse or otherwise become
inoperative; or

= is not the real party in interest in an application or
certificate of registration and the real party in interest is a
person or entity that was previously denied a certificate,
has had a certificate suspended or revoked, or does not
qualify for a certificate.>®
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Every field labor contractor is required to carry a
certificate of registration at all times when engaging in field
labor contracting activities and must exhibit the certificate to all
persons with whom he or she intends to deal as a field labor
contractor.>® Each field labor contractor must also disclose in
writing to each migratory laborer, in the language in which the
laborer is fluent at the time of recruitment, the area of
employment; the crops and operations on which the laborer may
be employed; the transportation, housing and insurance to be
provided to the laborer; the wage rate to be paid; the charges by
the field labor contractor for his or her services; and the
existence of any strikes at the place of employment.®’ Field
labor contractors are required to promptly pay or deliver, when
due, all moneys or other things of value entrusted to the
contractor by or on behalf of migratory laborers.>®

2.6 Termination of Employment

If an employer terminates an employee, all earned,
vested, determinable, unpaid wages or compensation, less
appropriate deductions, are due and payable immediately upon
discharge.> However, if the discharge occurs at a time when the
employer’s payroll unit is not scheduled to be operational, the
employer is afforded additional time to pay the wages or
compensation.® Specifically, if the employer’s payroll unit is
onsite, the employer must make the payment within six hours
after the start of the employer’s next regular workday.® If the
payroll unit is offsite, the employer must make payment at the
work site, the employer’s local office, or the employee’s last
known mailing address within 24 hours of the start of the
accounting unit’s next regular workday.® The Division of Labor
has taken the position that the mailing of wages to a separated
employee is sufficient, so long as it is postmarked by the time
specified.®

If an employee quits or resigns, unpaid earned wages or
compensation must be made available on the next regular payday
at the work site, the employer’s local office, or the employee’s
last-known mailing address. ®

In the event of a strike, the unpaid wages of striking

employees are due and payable on the next regular payday
without abatement or reduction of the amount due.® The

10
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employer must also return to each striking employee who
requests it any deposit, money, or other guaranty required by the
employer for the faithful performance of the duties of
employment.®®

2.7 Payroll Deductions

So long as deductions do not take the employee’s
paycheck below minimum wage,®” employers may make the
following payroll deductions:

= deductions mandated by local, state, or federal law,
including but not limited to deductions for taxes, FICA
requirements, garnishments, or other court-ordered
deductions;

= deductions for loans, advances, goods or services, and
equipment or property provided by the employer to the
employee under a legally enforceable written agreement;

= deductions authorized by the employee, such as for
hospital and medical insurance, other insurance, savings
plans, stock purchases, voluntary pension plans, charities,
and deposits to financial institutions, provided that the
authorization is revocable; and

= deductions necessary to cover the replacement cost of a
shortage due to theft by an employee if a report has been
filed with the proper law enforcement agency pending final
adjudication by a court of competent jurisdiction.

As to deductions for theft, the employee is entitled to
recover any amount wrongfully withheld, plus interest, if the
employee is found not guilty in a court action or criminal charges
are not filed within ninety days of the filing of the report or the
charges are dismissed.® If the employer acts without good faith,
the employee may be awarded three times the amount
wrongfully withheld.™ In such an action, the prevailing party is
entitled to reasonable costs, including attorney fees and court
costs (discussed below).™

The 2003 amendments created a new offset that
employers may take from a terminated employee’s paycheck.
Employers may make a “deduction for the amount of money or
the value of property that the employee failed to properly pay or
return to the employer in the case where a terminated employee

11
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was entrusted during his or her employment with the collection,
disbursement, or handling of such money or property.”’* Thus,
without filing a police report, an employer can now withhold
amounts for money or property not returned upon
termination/resignation as provided by the terms of any
agreement between the employer and employee.”

An employer has ten days after an employee is
terminated or resigns to determine whether the employee has
returned all property. If not, the employer may deduct that
amount from the employee’s final paycheck, so long it does not
reduce the employee’s pay to below minimum wage. "

The Act does not allow an employer to deduct wages
from an employee’s final paycheck for the employee’s breach of
fiduciary duty, even if the employer may later recover wages for
the period when the employee was breaching his or her duties to
the employer. Although the case on this issue was decided under
the prior Act and arguments to the contrary may be made under
the current Act, employers should be very wary of availing
themselves of such self-help.” The Division of Labor has also
indicated that fines for improper behavior or performance are
unlawful; thus, for example, an employer cannot deduct from a
waitperson’s paycheck the cost of a meal in the event that a
customer does not pay the bill. "

2.8 Wage Disputes, Enforcement, Civil Actions and
Penalties

Pursuant to the primary purpose of the Wage Act to
ensure the timely payment of wages, the Act attempts to assure
that adequate relief is provided to employees in the event that
an employer violates the Act.”’

2.8.1 Wage Disputes

In the event of a dispute over wages, the employer must
unconditionally and timely pay all wages that the employer
concedes are due.’® No agreement by any employee purporting
to waive or modify the employee’s rights in violation of the Wage
Act will be validated.”

12
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2.8.2 Enforcement and Investigation by the
Division of Labor

It is the duty of the Director of the Division of Labor of
the Department of Labor and Employment to make a diligent
inquiry regarding any violation of the Wage Act, to institute
penalties, and to generally enforce the provisions of the Wage
Act.® District and city attorneys also have the power to enforce
the provisions of the Wage Act, prosecute actions for violations
of the Wage Act, and limit the rights of wage claimants to sue for
wages or penalties.®

The Director may conduct investigations and gather data
to aid in carrying out the provisions of the Wage Act.® When a
complaint has been filed regarding a violation of the Act or when
the Director has reasonable grounds to believe that a field labor
contractor has violated the Act’s provisions (discussed below),
the Director (or a designated representative) may investigate and
issue subpoenas requiring the testimony of any witness or the
production of any evidence related to the investigation.®

2.8.3 Penalties for Violations of Regular
Payday Provisions

In addition to civil liability for unpaid wages, any
employer who fails to pay the wages of an employee without a
good faith justification may be required to forfeit to the
Colorado general fund an amount set by the Director, not to
exceed $50 per day per employee from the date that wages first
became due and payable.®

Penalties are recovered by order of the Director
following a hearing held under the State Administrative
Procedure Act.® A certified copy of any final order of the
Director may be filed at any time with the clerk of the district
court having jurisdiction over the parties, at which time the
order will have the effect of a judgment of the district court and
may be executed upon.®®

13
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2.8.4 Penalties for Violations Concerning
Presents, Tips, or Gratuities

An employer who violates the Wage Act’s provisions
concerning presents, tips or gratuities is guilty of a misdemeanor,
punishable by a fine of up to $300 or imprisonment in county jail
for not more than thirty days or both.®’

2.8.5 Penalties for Field Labor Contractors

Field labor contractors who violate the provisions of the
Wage Act or the associated regulations are subject to a civil
penalty of up to $250 per violation.® The Director must provide
written notice and an opportunity for a hearing before assessing
a penalty.® When appropriate, criminal penalties may also be
imposed.*® The Director has the discretion to grant a reasonable
period of not more than ten days from the date of notification,
during which the field labor contractor may correct the violation
without penalty.™

2.8.6 Penalties for Failure to Pay Upon
Termination

A frequently disputed issue under the old version of the
Act was whether an employer had withheld wages without a
“good faith legal justification.” If so, the employer was liable to
the employee for a penalty, in addition to the wages owed, of
50% of the amount owed or up to ten days of wages, whichever
was greater. %

The new Act does away with the ambiguous “good faith”
defense. Now, an employer must pay unpaid wages within
fourteen (previously ten) days of a written demand by the
employee, or an agent of the employee. The demand must be
made within sixty days after the date of separation and shall
state where such payment can be received.

If an employee's earned, vested and determinable wages
or compensation are not mailed to the place of receipt specified
in the demand for payment and postmarked within fourteen days
after the receipt of such demand, the employer will be liable for
a penalty. In the 2007 amendments to the Wage Act, that penalty
was increased to the greater of (a) 125% of the first $7,500 of

14
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wages or compensation due plus 50% of any wages or
compensation due in excess of $7,500, or (b) the employee’s
wages for each day, up to ten days, “until such payment or other
settlement satisfactory to the employee is made.”* Additionally,
under the 2007 amendments, if the failure to pay is found to be
willful (and the fact that a judgment has been entered against
the employer in the last five years for failure to pay wages or
compensation is admissible as evidence of willful conduct), the
penalty is increased by 50%.°% Any employee who has not made a
written demand for the payment within sixty days after the date
of separation or who has otherwise not been available to receive
payment shall not be entitled to any such penalty.%

Just because an employer has the right to discharge an
employee does not mean that the employer may fail to pay the
employee wages owed at the time of discharge.?” However, the
employer is not obligated to pay the remaining salary due under
an employment contract for services that were to be performed
sometime after the date of the employee’s termination.®

Example

Tobie works for Hazardous Widgets, Inc. (HWI), as a
commissioned salesperson. HWI has a written agreement with
Tobie that spells out his commission structure and also states
that commissions are considered vested when an order is placed
and the revenue is received by HWI. The HWI employee handbook
requires that all employees return their pagers and company cell
phones upon termination of employment, and spells out company
requirements for submission of expense reports. It also states
that vacation time is not considered “earned” wages and is not
paid at termination. Tobie quits HWI to work for a competitor.

When Tobie quits, he does not return his cell phone or
pager. HWI takes ten days to look over Tobie’s expense reports
and ultimately deducts from his final check the value of his cell
phone, pager and several questionable “nightclub” visits while on
a business trip. Tobie has an attorney send a written demand
letter for his full paycheck, asserting that he is owed not only his
regular pay, but also $10,000 in unpaid commissions and the
standard vacation reimbursement that Tobie believes HWI allows
its employees.

15
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HWI waits eleven days after receiving Tobie’s demand
letter, and mails his last check minus the offsets for the
unreturned property and questionable expenses. HWI does not
include $10,000 in commissions, but tenders $5,000, the amount
HWI thinks it owes Tobie.

Eight months later, a judge dismisses Tobie’s claim to
the extent it seeks reimbursement for the amounts HWI withheld
for the unreturned pager, cell phone and expense reports,
finding that such deductions were lawful. Further, because the
vacation pay was not part of an actual agreement but rather was
based only on Tobie’s belief, Tobie cannot maintain his claim for
vacation pay. At trial, Tobie is awarded $5,001 by a jury for
commissions. The same judge then adds to that amount $1.25
(125% penalty on the unpaid $1, assuming there was no finding of
willfulness) plus Tobie’s $10,000 in attorneys fees, on the theory
that it was reasonable for Tobie’s attorney to invest that much
effort in the case.

2.8.7 Penalties for General Refusal to Pay and
False Denial of Wages

In addition to the penalties described above, an
employer who willfully refuses to pay or falsely denies the
amount or validity of a wage claim with the intent to secure a
discount or underpayment or to annoy, harass, oppress, hinder,
delay or defraud an employee is guilty of a misdemeanor.* The
employer will be punished by a fine not to exceed $300 or
imprisonment in county jail not to exceed thirty days or bot
This section does not apply to an employer who is unable to pay
wages or compensation because of a chapter 7 bankruptcy or
other court action that results in the employer having limited
control over its assets. '™

h 100

2.8.8 Exhaustion of Administrative Remedies
and Civil Relief

Any person who is aggrieved by a violation of any of the
provisions of the Wage Act or the regulations passed pursuant to
it may file suit in any court having jurisdiction over the parties
without regard to the exhaustion of administrative remedies. %
Actions brought under the Wage Act must be commenced within
two years of accrual, except that actions for willful violation of
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the Wage Act must be brought within three years of accrual.*®
Such claims may be arbitrable under an arbitration agreement.***

Employers may not intimidate, threaten, coerce,
blacklist, discharge or in any manner discriminate against any
employee on the basis of having filed a complaint, instituted a
proceeding under the Wage Act or related law, or testified (or
who may testify) in any proceeding on anyone’s behalf regarding
protections under the Wage Act.® One federal court in Colorado
has extended this prohibition to also protect employees who
assert their rights through complaints at work -- even if no formal
complaint or proceeding is ever commenced.'® Any employer
who intimidates, threatens, coerces, blacklists, discharges or
discriminates against any such employees is guilty of a
misdemeanor and will be punished by a fine not to exceed $500
or imprisonment in county jail for not more than sixty days or
both. ™

2.8.9 Attorney Fees

Until 2007, an employee who failed to recover a greater
sum than the amount tendered had to pay the cost of the action
and the employer's reasonable attorney fees incurred in such
action. Likewise, if the employee recovered a sum greater than
the amount tendered, the employer had to pay the cost of the
action and the employee's reasonable attorney fees.'%

This provision was modified in May 2007, such that in
actions where the employee does not recover a sum greater than
the amount tendered, a court may award the employer its
reasonable costs and attorney fees — but only when the
employee claims wages or compensation that exceed the greater
of (a) $7,500 or (b) the jurisdictional limit for the small claims
court, regardless of whether the claim was filed in small claims
court.'® If the employee does recover a sum greater than the
amount tendered, the court may award the employee the
reasonable costs and attorneys fees incurred in the action.

The 2007 amendments also make it clear that if an
employer fails or refuses to make a tender within fourteen days
of the demand, it will be treated as a tender of no money.**
Finally, the amendments clarify that this particular penalty
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provision does not apply to persons who are found to be
independent contractors as opposed to employees. *?

The determination of reasonableness of fees is a question
of fact for the trial court and will not be disturbed on review
unless clearly erroneous and without evidentiary support.**® The
trial court is required by the statute to award attorney fees
before an appeal may proceed,™* and the recovery of attorney
fees extends to the costs of appeal.™®

2.9 On-Premises Employee Housing

Under certain circumstances, housing that is provided to
an employee during employment does not constitute a tenancy
under traditional landlord and tenant law, but is provided as a
license to occupy the premises during the employment
relationship.*® To qualify for treatment as a license, the license
must be documented in a written agreement that states that the
license is provided as part of the employee’s compensation and is
subject to termination at any time after the end of the
employment relationship.''’ The agreement must also include
the names and signatures of both the employer and employee
and the address of the premises.™®

Such a license may be terminated at any time after the
employment relationship ceases, and termination becomes
effective three days after the service of a written notice of
termination of the license.™® The notice must describe the
premises, state the time of termination, and be signed by the
employer (or the employer’s agent or attorney).'® If an
employee fails to vacate the premises within three days of
receiving such a notice, the employer may have the county
sheriff remove the employee and the employee’s personal
property by presenting the agreement creating the license and
the notice terminating it.**

3. MINIMUM WAGE AND OVERTIME LAW

The Minimum Wage Act establishes general guidelines for
the minimum wages of workers and labor conditions.*** Under
authority granted by the Minimum Wage Act, the Director of the
Division of Labor has issued Wage Order Number 24 (Hereinafter
“Order 247), effective January 1, 2008, which governs minimum
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wages and overtime payments for workers in retail and service,
commercial support service, food and beverage, and health and
medical industries.'®® Additionally, Title 8, Article 13 of the
Colorado Code limits hours worked by employees in dangerous
occupations.®

3.1 Minimum Wage Act

The Minimum Wage Act, codified in Title 8, Article 6,
establishes general principles for labor conditions and wage
payments and establishes a mechanism for creating specific
guidelines for employers.*?® Any court interpreting the Minimum
Wage Act must liberally construe it.**

3.1.1 Wages and Conditions of Labor

The Colorado legislature has found that inadequate
wages and unsanitary conditions of labor exert “a pernicious
effect” on the health and morals of workers and have important
statewide ramifications.®’ Therefore, no local government may
enact jurisdiction-wide minimum wage laws, except laws which
govern employees of the governmental body only. '

No employer may employ workers in any occupation for
wages that are inadequate to supply the necessary cost of living
and to maintain the health of workers or employ workers under
conditions detrimental to their health or morals.**® This provision
is a broad, general statement of policy and not an exception to
the rule that an indefinite general hiring is terminable at will by
either party to the employment.**

3.1.2 Duties of Director of the Division of
Labor

The Director of the Department of Labor has a duty to
investigate the conditions of labor in any industry if he has a
reason to believe that the conditions are detrimental to the
health and morals of employees.** Also, the Director has a duty
to investigate wages if he has a reason to believe that a
substantial number of employees receive wages inadequate to
support the necessary cost of living and to maintain employee
health.*** The Director may begin an investigation at any time,
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but must begin an investigation if twenty-five or more workers in
an occupation request an investigation.

Additionally, the Director has a duty to determine the
“minimum wages sufficient for living wages for persons of
ordinary ability . . . ; the minimum wages sufficient for living
wages for learners and apprentices; standards of conditions of
labor and hours of employment not detrimental to health or
morals for workers; and . . . unreasonably long hours.”*** The
Director’s authority to investigate working conditions extends to
every employment within the state.**®

When investigating the conditions of employment, the
Director, or an authorized representative, has the power to
“inspect and examine and make excerpts from any books,
reports, contracts, payrolls, documents, papers, and other
records of any employer that in any way pertain to the question
of wages” and may require that any such employer give a full and
true statement of wages paid.**®

Additionally, the Director may hold public hearings to
investigate violations of the Minimum Wage Act, at which
employers, employees, or other interested persons may appear
and testify.™®” At any public hearing, the Director has the power
to “subpoena and compel the attendance of any witness and to
administer oaths . . . [and] compel the production of any books,
papers, or other evidence.”'® The Director may request that any
Colorado district court conduct a contempt proceeding to compel
obedience with an administrative subpoena.**® During a hearing,
the Director is not bound by the rules of evidence; instead, he
may make and enforce any reasonable and proper rules and
procedures. *°

If the Director determines that wages or conditions are
inadequate, he may establish minimum wages directly or based
on the recommendations from a wage board.*** See
section Ill.A.4. “Duties of the Wage Board.”

3.1.3 Duties of Employers - Reports and
Access

Every employer in Colorado must maintain a register of
the names, ages, dates of employment, and residence addresses
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of all employees.** Employers have a duty to furnish this
register, along with any other reports or information required to
establish adequate wage and labor conditions, to the Director
upon request.'*® The employer, or an officer or agent of a
corporation, must verify by oath that the reports and information
supplied to the Director are accurate.** The employer must also
allow the Director, or his authorized representative, free access
to its place of business for the purpose of making any
investigation authorized by the Minimum Wage Act.*

3.1.4 Duties of the Wage Board

If the Director decides that conditions or wages are
inadequate, he may choose to establish a wage board to help set
new standards. The Director shall appoint all members of the
wage board and designate a chairman.*® The board shall consist
of no more than three employer representatives and an equal
number of employee representatives and disinterested, public
representatives.'*’ The board may also contain one person
representing the Director.*® Employer and employee
representatives are elected by their peers, where practicable,
subject to approval by the Director.*

The proceedings and deliberations of any wage board will
be part of the administrative record.™® Each wage board has the
power to subpoena witnesses, administer oaths, and compel the
production of books, papers, and other evidence.™"

The wage board will strive to establish standard labor
conditions, minimum wages necessary to support the health of
the workers and supply the necessary cost of living, and, where
practicable, suitable minimum wages graded by experience level
for experienced works, learners and apprentices.**? When a
majority of the board members agree on standard conditions and
minimum wages, they shall report their reasoning, factual basis,
and findings to the Director.™® The Director may approve or
disapprove the recommendations or seek additional findings from
the board.™* When the Director approves a recommendation, he
must hold a public hearing and provide advance notice in a
newspaper of general circulation.
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3.1.5 Issuance of a Wage Order

After any required notices and hearings, the Director may
issue an order, effective in thirty days, requiring employers to
comply with new wage and labor condition standards.**® Where
possible, the Director will mail a copy of the order to affected
employers; and every affected employer must post the copy in a
conspicuous place at the worksite.**” The Director may also issue
an order requiring overtime pay, at a rate of one and one-half
times the regular rate of pay. In case of an emergency, the
Director may always authorize employment beyond statutory
maximum hours, with overtime pay as required by the wage
order.™® After adopting a wage order, the Director may establish
a wage board to review the impact of the order following
petition by an affected employer or employee.™ The Director
must review wage orders at least once every four years.*

The Director recently issued Order 24, which contains the
current wage and overtime requirements for the State of
Colorado. The order was promulgated in response to Amendment
42, which was passed by Colorado voters in November 2006. %
See section III.B. “Minimum Wage Order Number 24.”

3.1.6 Enforcement

Any person may register a complaint with the Colorado
Division of Labor stating that an employer is paying less than
minimum wage, and the Director will investigate and enforce the
minimum wage rate.'® Employers may be prosecuted for a
misdemeanor for failing to pay the minimum wage established by
the Director.®® Conviction for paying less than the minimum
wage may be punished by a fine of between $100 and $500, or by
imprisonment in the county jail for between thirty days to one
year, or both.'® During a prosecution for violation of wage or
labor condition requirements, the minimum wage established by
the Director shall be prima facie presumed to be reasonable and
lawful, and his findings of fact shall be conclusive in the absence
of fraud.'®

An employee paid less than the minimum wage may
recover the unpaid balance, together with the costs of the suit,
in a civil action, notwithstanding an agreement to work less than
the minimum wage. *®°
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It is a misdemeanor for an employer to threaten or
discharge an employee for serving on a wage board, requesting
an investigation, or testifying at a hearing.*®” Employers who
threaten, coerce, or discharge any employee because of
participation in an investigation or hearing related to the
Minimum Wage Act may be fined $200 to $1,000 per violation. '*®

A