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I. Introduction
Congress enacted the Administrative Procedure Act (“APA”) in 1946 in response to the perceived
need to impose a check on the executive branch of government that had experienced tremendous
expansion during the New Deal period. Legal scholars generally consider it the most important
legislation pertaining to the modern regulatory state. In 1950, Justice Robert H. Jackson remarked:
“The Act thus represents a long period of study and strife; it settles longcontinued and hardfought
contentions, and enacts a formula upon which opposing social and political forces have come to rest.
It contains many compromises and generalities and, no doubt, some ambiguities. Experience may
reveal defects.”1 In the environmental law arena, the 1970 passage of the National Environmental
Policy Act (“NEPA”) has received similar veneration as we celebrate its 40th anniversary:
“Acknowledging the decades of environmental neglect that had significantly degraded the Nation's
landscape and damaged the human environment, the law was established to foster and promote the
general welfare, to create and maintain conditions under which man and nature can exist in
productive harmony, and fulfill the social, economic, and other requirements of present and future
generations of Americans.”2
But in the routine world of the environmental practitioners and their clients, the intersection of the
APA and NEPA often present a treacherous path through agency bureaucracy and eventually to the
courts where years of good faith efforts to coordinate with a federal agency and the agency's NEPA
consultant at a cost of millions of dollars in studies can be nullified by the simple words, “arbitrary
and capricious” and “vacated and remanded.” This article describes the sometimes precarious role
of the project proponent in the NEPA process, the federal agency's typical use of thirdparty
contractors to prepare an environmental impact statement (“EIS”), and the compilation, use, and
judicial review of the administrative record.

II. The Project Proponent's Delicate Role
Intuitively, one would think that the party with the most knowledge of the project and the most at
stake if the NEPA process is inadequate, often has the least involvement in preparing the EIS or EA.
Ironically, after submitting the application for approval which triggers the NEPA process, the project
proponent can be virtually shut out of the NEPA process except for submitting comments like any
other member of the public. And at least in the Ninth Circuit, the project proponent may not even be
allowed to intervene to assist federal defendants defend and [93] the court understand the project.
Yet knowing how to appropriately engage in the NEPA process can make the difference regarding
the ultimate defensibility of the document.
The leading case currently addressing the improper influence of a project proponent and its technical
consultant on the NEPA process is Colorado Wild, Inc. v. Forest Service.3 In that case, the court
granted a preliminary injunction enjoining construction of a road to facilitate development of the
Village at Wolf Creek in part because of an “improper relationship that developed between” the
Forest Service's EIS contractor and the project proponent, as evidenced by the following:

• “email correspondence indicating that” the proponent and NEPA contractor “were in routine
communication regarding the substance, scope and timing of the FEIS,” which communication was
prohibited by the thirdparty memorandum of agreement between the Forest Service and the project
proponent.
• The failure of the Forest Service, which knew of the direct communication, “to collect and to
investigate these communications and include them in the administrative record so it and the public
could assess whether” the relationship between the NEPA contractor and the project proponent “had
violated the integrity of the NEPA and decisionmaking process.”
Some agencies have cited this case as authority prohibiting any communication between the project
proponent and the NEPA contractor during the NEPA process. Other agencies have allowed
communication between the NEPA contractor and the project proponent (or the project proponent's
technical consultant) unless agency personnel participate in the communication.
A. Discretion to Prepare the Environmental Assessment
The CEQ regulations provide an agency may permit an applicant (or applicant's contractor) to
prepare an environmental assessment (“EA”). Nevertheless, the agency must “make its own
evaluation of the environmental issues and take responsibility for the scope and content of the
environmental assessment.”4 In practice, some agencies (such as BLM) routinely allow the project
proponent to prepare the EA, while some agencies (such as the Department of Energy) rarely do.
The amount of oversight an agency gives to a project proponent prepared EA depends on the nature,
scope, complexity, and controversy surrounding the project. Even though a project arguably does
not result in significant impacts on the environment, the mere fact of public controversy surrounding
the project may be sufficient for the agency to exercise its discretion to require preparation of an
EIS.5
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B. PreScoping and Scoping Process
Mindful of the length of the bureaucratic process and the need to commence the NEPA process as
soon as possible, many companies seeking to obtain a rightofway, permit, or other approval
submit a cursory application or plan pursuant to the regulations governing the particular grant or
entitlement. For noncontroversial and noncomplex projects, this approach may be appropriate.
However, for controversial and complex projects, cursory submissions during the “prescoping”
phase of the project may miss an excellent opportunity. Prior to the formal public scoping, the
project proponent has the luxury of working with the agency to carefully define the project's scope,
purpose, location and other detailed aspects which, if carefully done, will greatly facilitate the
formal scoping process and preparation of the draft. During the prescoping period, the project
proponent typically has the ability to work more closely with agency personnel than is allowed after
commencement of the formal scoping process. Once the project application is deemed complete,
formal scoping begins, which is defined by the CEQ regulations as “an early and open process for
determining the scope of issues to be addressed and for identifying the significant issues related to
a proposed action. This process shall be termed scoping.”6
BLM's NEPA Handbook contemplates both “internal” and “external” scoping. Internal scoping includes
the federal agency, together with cooperating agencies, meeting to:
• formulate and refine the purpose and need.
• identify any connected, cumulative, or similar actions associated with the proposal.
• start preparation for cumulative effects analysis.
• decide on the appropriate level of documentation.
• develop a public involvement strategy.

• decide other features of the NEPA process.7
BLM and other agencies are not prohibited from working closely with the project proponent (or the
proponent's outside technical consultant) to help further define the project's purpose and need,
impacts, and alternatives during the internal scoping process prior to external scoping. Yet, some
agencies practice the rule of thumb that the commencement of the scoping process ends access to
the agency and its contractors during the NEPA process. Experienced agency project managers
generally recognize that throughout the NEPA process, agency counsel and counsel for the project
proponent can and should work together to address legal sufficiency issues that arise during the
NEPA process. Such an approach in no way taints the NEPA process nor runs afoul of the approach
taken by the court in Colorado Wild, Inc. v. Forest Service. Indeed, the regulations governing NEPA
permit federal agencies to require an applicant to [95] participate in the NEPA process by providing
environmental information to the agency.8 Under the regulations, while the agency may use the
information an applicant submits in the EIS either directly or by reference, the agency must
independently evaluate the information and is responsible for its accuracy.9 The intent of the
regulations is that “acceptable work not be redone, but that it be verified by the agency.”10 One
court has held that the participation of a party with a financial interest in a project in drafting an EIS
does not automatically invalidate the EIS. “[T]he ultimate question ... is whether the financial
interest of [the interested party] compromised the objectivity and integrity of the NEPA process.”11
C. Project Purpose and Need
In theory, the “purpose and need” statement contained in an EIS briefly explains “the underlying
purpose and need to which the agency is responding in proposing the alternatives including the
proposed action.”12 In practice, however, it must not inappropriately limit the reasonable range of
alternatives. Courts have cautioned agencies not to put forward a purpose and need statement that
is so narrow as to “define competing ‘reasonable alternatives’ out of consideration (and even out of
existence).”13
A question that commonly arises is whether the agency should defer to the project proponent's
articulation of the purpose and need for the project. The Tenth Circuit has held that where “the
action subject to NEPA review is triggered by a proposal or application from a private party, it is
appropriate for the agency to give substantial weight to the goals and objectives of that private
actor.”14 The D.C. Circuit has noted that “Congress did expect agencies to consider an applicant's
wants when the agency formulates the goals of its own proposed action.”15 Similarly, the 7th Circuit
has observed that “where a federal agency is not the sponsor of a project, the ‘consideration of
alternatives may accord substantial weight to the preferences of the applicant and/or sponsor in the
siting and design of the project.’”16
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D. Responding to Public Comments
A critical requirement under NEPA is responding to significant comments submitted by the public (or
other interested agencies) on the draft EIS. The agency must respond to comments by adding to or
modifying its analysis, making factual corrections, or explaining why the analysis does not require
revision citing sources, authorities or reasons for its position.17 The agency must also circulate the
response to comments in the final EIS. Failure to satisfy the requirement to adequately respond to
comments can result in invalidation of the EIS.18
The public and other interested agencies sometimes submit comments which require additional
information and project details that may only be in the possession of the project proponent. In other
instances, the comments are submitted by project opponents who challenge the legal sufficiency or
legal assumptions underlying key aspects of the project analysis which may go to the heart of the
proponent's proposed mitigation, avoidance measures, the preferred alternative, etc. When forming
responses to such comments, the lead federal agency routinely seeks information and input from
the project proponent in order to prepare an accurate and legally sufficient response. When this
occurs, project opponents might try to argue that any participation by the project applicant in
evaluating and responding to public comments taints the NEPA process. Such an argument was

recently made in a case involving the expansion of gold mining operations on BLM lands. In South
Fork Band v. Dep't of Interior, the plaintiffs argued that by permitting the project applicant “to
submit responses to public comments, the BLM compromised the objectivity and integrity of the
NEPA process.”19 The court rejected the contention based on the following. First, the court cited 40
C.F.R. § 1506.5(a) which allows the project proponent to participate in the NEPA process by
providing environmental information to the agency.20 Second, unlike other cases, the memorandum
of understanding between BLM and the proponent “placed the ultimate responsibility for responding
to public comments with the [NEPA] contractor, the MOU did not prevent the contractor from
soliciting input on the responses from [the proponent].”21 Third, rather than accepting [the
proponent's] responses without any inquiry into the responses' accuracy, the BLM actively and
substantially participated in preparing the responses that were ultimately included in the Final EIS.
Thus, the record [97] indicates that the BLM actively participated in the comment review and
response process and was ultimately responsible for the content of the Final EIS.”22
E. Compliance with Parallel Regulatory Requirements
In the author's experience, an issue that continues to bedevil agencies and their contractors is the
interface of NEPA with other regulatory requirements especially where the project proponent is
responsible for compliance with regulatory requirements germane to the NEPA process. The primary
example of this is the Clean Water Act (“CWA”) § 404 process. Without careful coordination of the
NEPA and CWA, project delays can occur and legal sufficiency can be compromised for a variety of
reasons. First, the NEPA and CWA § 404 both have alternatives analysis requirements that overlap
but differ in important respects. Under NEPA, the agency shall consider “reasonable alternatives not
within the jurisdiction of the lead agency.”23 Under the CWA § 404(b)(1) Guidelines, the Corps shall
deny an application for a 404 permit “if there is a practicable alternative to the proposed discharge
which would have less adverse impact on the aquatic ecosystem, so long as the alternative does not
have other significant adverse environmental consequences.”24 Thus, if a CWA 404 individual permit
is required for a project and the NEPA preferred alternative described in the EIS does not satisfy the
CWA § 404(b)(1) Guidelines, the project may require major design revisions in order to satisfy the
more stringent CWA alternatives analysis requirements. Second, if a CWA § 404 permit is required
and the Corps is not a cooperating agency to the lead agency preparing the EIS arising from other
NEPA triggers, the Corps would not be able to adopt the EIS without undertaking its own detailed
legal sufficiency review and recirculating the EIS.25 Again, this becomes a serious issue because
when the Corps complies with NEPA in connection with a CWA § 404 individual permit, it must
satisfy itself that both alternatives analysis requirements are satisfied. Third, the environmental
baseline for evaluating impacts to waters of the United States and wetlands is typically a delineation
that has gone through the Corps' jurisdictional determination process. In this manner, the analysis
relating to impacts to waters for both NEPA and CWA § 404 permitting purposes can apply to the
same wetlands and jurisdictional waters. Because the legal obligation to obtain a jurisdictional
determination and CWA falls on the project proponent (not the lead agency for NEPA purposes), the
proponent must work closely with both the lead federal agency and the Corps to ensure a common
understanding of impacted jurisdictional waters. Fourth, impacts to waters of the United States from
a project often become the focus of litigation to challenge a project. If the timing and process to
comply with both NEPA and CWA § 404 are not coordinated (or merged), project opponents can
effectively get “two bites at the apple” to challenge the project and use information arising from the
CWA § 404 process (which often sequentially follows the NEPA process) to argue that the NEPA
process [98] failed to address significant impacts to waters of the United States.26 To avoid this
risk, coordinating and even merging the NEPA and CWA 404 is helpful, as some agencies' guidance
recommends,27 although in practice this is difficult to do given that the 404 process often calls for
more detailed design information than is normally available at the time of the NEPA process.

III. ThirdParty NEPA Contractor
A. Contractor Selection and Engagement
The CEQ regulations provide that the agency “must select the consulting firm, even though the
applicant pays for the cost of preparing the EIS.”28 This requirement, however, does not prevent the
project proponent from soliciting qualified contractors for consideration by the agency. The agency
remains responsible for providing oversight of the contractor's work and ensure accuracy of the

analysis contained in the EIS.29 In contrast, an EA may be prepared by the proponent or a
consultant selected by the project proponent, although the agency must still “make its own
evaluation of the environmental issues and take responsibility for the scope and content of the
environmental assessment.”30 Even where the agency agrees to preparation of an EA, rather than
an EIS, the agency may still exercise its discretion to require that the agency or the agency's
consultant prepare the EA rather than the proponent.
[99]

Regarding the preparation of an EIS by a thirdparty contractor to be paid by the project proponent,
the agency typically requires a written contract which spells out the relationship between the project
proponent and contractor, and a memorandum of understanding between agency and the project
proponent. For example, the BLM NEPA Handbook provides: “This MOU must: establish the roles and
responsibilities of each party; and specify that all costs of using a contractor in the preparation of
the NEPA document will be borne by the applicant.”31
B. Conflicts of Interest
The CEQ regulations require that, to avoid an actual or perceived conflict of interest, the consultant
preparing an EIS “execute a disclosure statement ... specifying that [it has] no financial or other
interest in the outcome of the project.”32 Consultants facing potential conflicts should interpret this
provision “broadly to cover any known benefits other than general enhancement of professional
reputation.”33 Financial benefits subject to the conflict of interest provision include “any financial
benefit such as a promise of future construction or design work on the project, as well as indirect
benefits the consultant is aware of....”34 In resolving allegations of conflicts of interest by NEPA
contractors, courts have inquired whether the alleged conflicts compromised “the objectivity and
integrity of the NEPA process.”35 One court has held that “[a] contractor with an agreement,
enforceable promise or guarantee of future work has a conflict of interest.”36 A contractor is not
disqualified from preparing a NEPA document for an agency when the firm was previously “involved
in developing initial data and plans for the project” so long as that prior involvement between the
proponent and the consultant is disclosed to the agency.37 One court has found a conflict of interest,
and required remedial measures, where the consultant was contractually obligated to prepare a
finding of no significant impact before it prepared the underlying environmental assessment.38 A
NEPA document prepared by a [910] contractor with a conflict of interest may result in a court or
the agency determining that the NEPA document and the NEPA process itself has been
compromised.39

IV. Use and Abuse of the Administrative Record
The Administrative Procedure Act (“APA”) provides a right of action against agencies and officers of
the United States to persons adversely affected or aggrieved by agency actions where no other
statute provides such a right.40 The APA provides that in reviewing final agency action “the court
shall review the whole record or those parts of it cited by a party.”41 Strictly speaking, the
requirement to physically compile documents reviewed by the agency decisionmaker does not arise
until judicial review has commenced (i.e., when the complaint is filed). For simple agency decisions
undertaken during a short period of time, delaying the compilation of the administrative record until
a lawsuit commences may be perfectly acceptable. As a practical matter  for complex cases
undertaken over a long period of time involving multiple agency personnel and cooperating agencies
 failure to compile and maintain the administrative record as the NEPA process unfolds virtually
guarantees that the administrative record will be compiled in a haphazard and potentially
incomplete manner. As explained in BLM's NEPA Handbook, “The administrative record is the paper
trail that documents the BLM's decisionmaking process and the basis for the BLM's decision. The
administrative record establishes that you complied with relevant statutory, regulatory, and agency
requirements, demonstrating that you followed a reasoned decisionmaking process. It is imperative
that the BLM maintain complete and well organized files (indexed or searchable) of environmental
documents and supporting records in its administrative record.”42 Thus, at the beginning of the
NEPA process, agencies should develop protocols governing procedures to compile and ensure the
adequacy of the administrative record.

A. Administrative Record and Standard of Review
The APA empowers a reviewing court to hold unlawful and set aside agency action, findings, and
conclusions found to be arbitrary, capricious, an abuse of discretion, or otherwise not in accordance
with law.43 “An agency action is arbitrary and capricious if the agency ... entirely failed to consider
an important aspect of the problem, offered an explanation for its decision that runs counter to the
evidence before the agency, or [if the decision] is so implausible that it could not be ascribed to a
difference in view or the product of agency expertise.”44 In [911] determining whether an agency's
decision was arbitrary and capricious, “a court may not substitute its judgment for that of [the]
agency.”45 The arbitrary and capricious standard of review requires that courts give the agency
deference “[s]o long as the record demonstrates that the agencies in question followed the NEPA
procedures, which require agencies to take a ‘hard look’ at the environmental consequences of the
proposed action, the court will not secondguess the wisdom of the ultimate decision.”46 The courts
disallow a agency to explain or justify the decision with posthoc rationalization provided by counsel
or by the agency in documentation that postdates the decision.47 Accordingly, the success of
defending the NEPA analysis and the “record of decision” depends largely on the adequacy of the
administrative record.48
B. Compiling and Certifying the Administrative Record
If the administrative record has been compiled and indexed during the NEPA process, agency
personnel need only ensure that it is complete prior to certification. If it has not been compiled and
indexed, that must occur. It sometimes takes up to six months to do so for complex projects. The
agency decisionmaker “certifies” through a declaration that the index of documents identified on the
administrative record is complete. The Department of Justice attorney files the certified index to the
administrative record with the court. Some court rules recognize that this is the standard practice.49
Given the size of most administrative records, the [912] court generally does not require filing a
hard copy, but sometimes requires a digital copy of the entire administrative record. Parties are
usually given a courtesy copy of the administrative record.
C. Documents Normally Included in the Administrative Record
A number of administrative agencies have issued guidance addressing what agency personnel should
include and exclude in the administrative record.50 BLM included in its NEPA Handbook, as Appendix
10, the following types of documents that “may” be included in the administrative record:
General Information

• Federal Register Notices
• Interdisciplinary Team or Project Team Membership
• Preparation Plans
• Contract Information (if the project is contracted)
Public Information

• Public Involvement Plans
• Public Information Documents (letters, notices)
• News Reports and Clippings
• General Correspondence
• Meeting and Workshop Records (attendance lists, announcements)
• Scoping Report

• BLM Responses to Comments (if not included in the environmental document)
• Protests or appeals and the BLM's responses
• Mailing Lists
• Public Comments (from all phases of the project)
External Communications

• Other Federal Agencies
• Cooperating Agencies
• Tribes
• State and Local Agencies
• Elected Officials (Governor, County commissioners, city officials, and so forth)
• Organizations
• Individuals
• Freedom of Information Act (FOIA) Requests and Responses
Internal Communications

• Project Management Correspondence
• Interdisciplinary TeamProject Team Correspondence (meeting notes, agendas)
• FOIA exempt documents
• Quality Assurance Determination
Background Material/Supporting Information

• Data and Data Standards
• Metadata
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• References
• Analyses (of alternatives, environmental consequences)
• Appendixes
• Special Reports (ACEC Report, Reasonably Foreseeable Development Scenarios, Mineral
Assessments, Wild and Scenic River Suitability Assessments)
• Biological Assessments or Opinions
• Section 106 Consultation
Environmental Documents

• Draft EIS

• Final EIS
• Record of Decision or Decision Record
The most detailed agency guidance pertaining to the contents of the administrative record issued to
date is the Department of Interior, Office of the Solicitor issued “Standardized Guidance on
Compiling a Decision File and an Administrative Record” on June 27, 2006 (the “DOI Guidance”). It
provides more detailed explanation regarding what documents are normally included in the
administrative record, as follows.
Substantive Documents. The administrative record should include the following three categories of
“substantive documents”: (a) “That were relied upon or considered by the agency, regardless of
whether they support or oppose the agency's position;” (b) “That were available to the decision
maker at the time the decision was made (i.e, considered by staff involved in the decision process
as it proceeded through the agency), regardless of whether they were specifically reviewed by the
decisionmaker”; and (c) “Even if the Administrative Record Coordinator believes the relevant
documents are privileged.”51 Based on the foregoing, one might think that DOI intends to produce
privileged documents to the public and the courts as part of the administrative record. As explained
below, this is not the case. Rather, DOI recommends including and identifying privileged documents
in the index to the administrative record, but withholding from the public administrative record.
“Primary,” “Supporting,” and “Relevant” Documents. The DOI Guidance describes three
categories of documents: primary documents, relevant documents, and supporting documents.
Primary documents “record the agency action that is or may be challenged” and typically consist of
those documents signed by the decisionmaker such as the EIS and record of decision, biological
opinions, resource management plans, and final rule making documents. Relevant documents are
“documents that bear a logical connection to the matter considered and that contain information
related to the agency decision at issue. Documents are always relevant if they are procedurally
required by statute or regulation as part of the decisionmaking process.” Supporting documents
include “those documents that affect the substance of the primary documents or the decision.”52
[914]

Special Categories of Supporting Documents. The DOI Guidance identifies the following
categories of supporting documents which are sometimes overlooked from inclusion in the
administrative record.
• “Departmental, Office, and Bureau policies, guidelines, directives and manuals;
• Documents contained in previous administrative records that were relied upon or considered in the
decisionmaking process (even if not being challenged by the current litigation);
• Documents that have been released to the public, such as through a FOIA request, or are available
to the public, including on the Internet;
• Communications and other information received from the public and other agencies and any
responses to those communications. These communications can be unsolicited, the result of informal
communications (such as between agencies), or part of a formal process such as comments
received during NEPA public scoping or during rulemaking. If a consultant or contractor received or
compiled public or agency comments, those comments and any reports or summaries should also be
included in the administrative record;
• Articles, books and other publications. If a copy is made, be sure to cite the appropriate sources
and follow applicable copyright laws;
• Technical information, monitoring data, sampling results, survey information, engineering reports
or studies, and other factual information or data;
• Documents cited as a reference of a primary document, such as a bibliography of an
Environmental Impact Statement;

• Reports and other information compiled by consultants and contractors;
• Memoranda to the file, created contemporaneously to the creation of the document, that further
explain the content of relevant electronic communications and their attachments, meetings, and
phone conversations;
• Electronic communications or other internal communications, such as emails and their
attachments, which contain factual information, substantive analysis or discussion, or that document
the decisionmaking process;
• Minutes, transcripts of meetings, and other memorializations of telephone conversations and
meetings, including personal memoranda or handwritten notes that were circulated to colleagues or
added to the Decision File; and
• Drafts of primary or relevant documents indicating substantive deliberations or discussions.”53
D. Documents Normally Excluded in the Administrative Record
The DOI Guidance provides examples of documents which normally “should not be included in an
AR.”
• “Documents that are not relevant to the decisionmaking process;
• Documents that were not in the agency's possession at the time the decision was made;
[915]

• Electronic communications, including emails, which do not contain factual information, a
substantive analysis or discussion, or information documenting the agency decisionmaking process;
• Personal notes, journals, appointment calendars or memorializations maintained by an individual
solely for personal use and not circulated to colleagues or added to the agency file; and
• Drafts of documents that simply agree with previous drafts or represent mere grammatical edits
and do not contain significant additional substantive comments.”54
Emails. Agencies routinely grapple with whether to include emails in the administrative record.
Emails provide a challenge because emails generally are prepared with a high degree of candor and
informality because the author generally does not contemplate that they will make it into the public
record. Accordingly, the approach the DOI Guidance takes is that judgment must be exercised on a
casebycase basis to determine whether to include an email in the administrative record. “Only
electronic information and electronic communications, such as emails, that contain relevant factual
information, a substantive analysis or discussion that formed a material part of the decisionmaking
process, or that actually document the agency decisionmaking process should be included in the
administrative record. As a general rule of thumb, the great majority of email ‘chatter’ about a
decision need not be included in the administrative record ... [E]mails that are exchanged between
the agency decisionmaker, other agencies, stakeholders or representatives from outside parties
should also generally be included if they substantively document the decision process ... Ideally,
employees should use care in drafting and sending emails to avoid later confusion in interpreting the
chain of communication. Emails with numerous attachments or that contain a commingling of
personal and agency information and email chains with multiple parties and topics can lead to
confusion and misinterpretation of the intended communication, especially when a long period of
time has passed and the reader is less familiar with the subject matter. It may be difficult for an
outside party, such as a court, to determine the actual context of an email or portion of an email
without relevant attachments or all the emails in a chain. When several separate responses are sent
in reply to one original message, the original message should remain attached to each of the
responses.”55
Personal Memorializations. The DOI Guidance also addresses the difficult issue of determining
when “memorializations” prepared by agency staff must be included in the administrative record.

“[D]ocuments that were created solely for an employee's personal convenience, even if they help
that employee perform his or her official duties, should not be included in the administrative
record.... The following types of documents, although they may be appropriate for inclusion in the
Decision File, typically should not be included in the administrative record: ... Personal notes,
journals, appointment calendars or memorializations maintained by an individual solely for personal
use and not circulated to colleagues or added to the agency file.... However, documents that an
employee was required to create or maintain or that were distributed to or relied on by colleagues
and/or the decisionmaker and contain information related to the decisionmaking process should
typically be included in an [916] administrative record. If an employee takes relevant handwritten
notes at a meeting and later give copies of his or her notes to colleagues who were unable to attend
the meeting, the notes should be included in an administrative record if there is not other
documentation of the meeting. However, in those situations where a personal memorialization is the
only evidence that a relevant meeting occurred or contains substantive evidence relevant to the
decisionmaking process, it may be necessary to include a personal memorialization in an
administrative record.”56
Draft Documents. Another issues often befuddling to administrative agencies is whether to include
draft documents into the administrative record. The DOI Guidance takes the following approach:
“Only drafts that help substantiate and evidence the decisionmaking process should be included in
the administrative record. Drafts of documents that simply agree with previous drafts or represent
primarily grammatical edits or were not circulated outside the author's immediate office or working
group typically should not be included in an administrative record.”57 Case law supports the view
that administrative drafts are not required to be included in the administrative record.58
Discretion to Exclude Documents from the Administrative Record. The DOI Guidance assumes
that each agency has a substantial amount of discretion to decide which documents should be
included in the administrative record or, put differently, many documents represent a close call as
to the appropriateness for their inclusion. Such deference is assumed in the following statement
found in the DOI Guidance: “The following types of documents, although they may be appropriate
for inclusion in the Decision File, typically should not be included in the administrative record.”59 In
other words, some documents might normally be excludable but if they are needed to provide
further explanation of the agency's decision, they can be included in the administrative record as a
matter of discretion. In the author's opinion, the approach taken by the DOI constitutes a reasonable
and common sense approach to determining the content of the administrative record. Nevertheless,
two important drawbacks arise from DOI's approach of exercising substantial discretion in
determining the content of the administrative record. First, as a practical matter sifting through
mountains of documents and electronic files (especially emails) can be a costly and labor intensive
effort which can delay production of the administrative record for months. Not surprisingly, some
agencies opt for the “throw it all in” approach. For that reason, many DOJ attorneys cringe when
they read the plaintiff's brief and see for the first times the flippant, unprofessional and even
outrageous statements made by agency personnel in emails and other documents that have been
included in the administrative record. Second, courts do not necessarily view agencies as having
such broad discretion to determine the content of the administrative record. A recent NEPA decision
[917] adverse to the government from the Ninth Circuit appears to limit the deference a court is
willing to give agencies in deciding which documents to exclude relevant documents from the
administrative record. “The whole record is not necessarily those documents that the agency has
compiled and submitted as the administrative record; the court must look to all the evidence that
was before the decisionmaking body.”60 However, courts have also held that documents that were
not literally presented to the decisionmaker, but were before the agency staff and thus were
indirectly considered by the decisionmaker, must be included.61
E. Deliberative Process Privilege
Public Policy Considerations. Perhaps the most vexing problem is whether and how to include in
the administrative record documents subject to the “deliberative process privilege.” The Supreme
Court has explained that the deliberative process privilege was developed to protect “the decision
making processes of government agencies,” and that “the ultimate purpose of this longrecognized
privilege is to prevent injury to the quality of agency decisions.” The underlying premise of the
privilege is that agency decisionmaking might be impaired if discussions within the agency were

subject to public review, thereby discouraging “frank discussion of legal or policy matters.”62 Other
courts have explained that “[j]udicial review of agency action should be based on an agency's stated
justifications, not the predecisional process that led up to the final, articulated decision. To require
the inclusion in an agency record of documents reflecting internal agency deliberations could hinder
candid and creative exchanges regarding proposed decisions and alternatives, which might, because
of the chilling effect on open discussion within agencies, lead to an overall decrease in the quality of
decisions.”63 Thus, courts have consistently recognized three policy purposes underlying the
deliberative process privilege: (1) to encourage open, frank discussions on matters of policy
between subordinates and superiors; (2) to protect against premature disclosure of proposed
policies before they are [918] finally adopted; and (3) to protect against public confusion that might
result from disclosure of reasons and rationales that were not in fact ultimately the grounds for an
agency's action.64
Test for Determining Deliberative Process Privileged Documents. Determining the scope of the
deliberative process privilege has sometimes caused confusion with both the agencies hoping to
invoke the privilege and the judiciary applying the privilege. Normally, in order to be protected by
the deliberative process privilege, a document must be both “predecisional” and “deliberative.” A
predecisional document is one “prepared in order to assist an agency decisionmaker in arriving at
his decision,” and may include “recommendations, draft documents, proposals, suggestions, and
other subjective documents which reflect the personal opinions of the writer rather that the policy of
the agency.”65 A document is deliberative if it ‘reflects the giveandtake of the consultative
process.’”66 For example, documents revealing disagreement among agency personnel about the
conclusions in a Biological Opinion were protected by the deliberative process privilege because they
comprised part of a process by which the agency's decisions and policies were formulated.67
Burden of Proof. To invoke the deliberative process privilege, normally the government must
demonstrate through a declaration of the decisionmaker the “precise and certain reasons” for
maintaining the confidentiality of the requested documents.68 Thereafter the burden shifts to the
party seeking to overcome the privilege by establishing sufficient need for the sought after
documents based on four factors: “(1) the relevance of the evidence; (2) the availability of other
evidence; (3) the government's role in the litigation; and (4) the extent to which disclosure would
hinder frank and independent discussion regarding contemplated policies and decisions.”69
Factual Data. Purely factual material generally is not considered deliberative. Normally, when non
privileged information and privileged information are comingled in the same document, agency
counsel work with agency personnel to redact (i.e., blackout) the privileged information from the
document.70 Nevertheless, the fact/opinion distinction should not be applied mechanically. Rather,
the relevant inquiry is whether “revealing the information [919] exposes the deliberative
process.”71 However, some largely factual material can be withheld under the deliberative process
privilege if the documents, although factual, were nevertheless “processoriented” and “functional”
and could not be arranged, segregated, or redacted in a way that would overcome the privilege.72
Identification in the Administrative Record. The DOI Guidance contemplates that the agency will
identify privileged documents on a privilege log submitted with the administrative record.73
Generally, this practice is not followed by other agencies in NEPA cases, but is more commonly
applied to administrative records involving rulemaking and permit decisions.
F. Supplementing and Challenging the Scope of the Administrative Record
Limiting judicial review to the administrative record review is supported by a large body of Supreme
Court jurisprudence.74 For that reason, in NEPA and other record review cases, courts typically
reject a plaintiff's attempt to offer extrarecord evidence that was not first [920] considered by the
agency as part of the NEPA process.75 For good reason, the adequacy of an agency's analysis must
rise or fall based on the administrative record available to and relied upon by the agency
decisionmaker.76
Each circuit applies a slightly different test for determining when a plaintiff can supplement the
administrative record. For example, the Ninth Circuit recognizes that at the district court level,

extrarecord evidence is admissible if it fits into one of four ‘narrow’ exceptions: (1) if
supplementation is necessary to determine whether the agency has considered all relevant factors
and has explained its decision, (2) if the agency has relied on documents not in the record, (3) when
supplementing the record is necessary to explain technical terms or complex subject matter, or (4)
when plaintiffs make a showing of agency bad faith.77 Confusion currently exists regarding
supplementation of the administrative record in NEPA cases.78 It is interesting to note that there has
been a slow but steady loosening of the test for determining when to supplement the administrative
record since the Supreme Court's consideration of the issue involving a NEPA challenge to a
controversial highway project in Citizens to Preserve Overton Park, Inc. v. Volpe.79
Some courts have recognized a looser standard to allow consideration of extrarecord evidence in
NEPA cases. For example, the Ninth Circuit has held that “a district court may extend its review
beyond the administrative record and permit the introduction of new evidence in NEPA cases where
the plaintiff alleges ‘that an [EIS] has failed to mention a serious [921] environmental consequence,
failed adequately to discuss some reasonable alternative, or otherwise swept stubborn problems or
serious criticism under the rug.’”80 Nevertheless, even in NEPA cases, other courts presume that the
agency “properly designated its record absent clear evidence to the contrary” with the burden of
proof resting on the plaintiff seeking to supplement.81 The presumption of completeness of
administrative record can be overcome by submitting to the court relevant documents obtained
through Freedom of Information Act requests but which were not identified in the index to the
administrative record.82
In addition to filing motions to supplement the administrative record with specific documents,
plaintiffs in NEPA cases have also resorted to other procedural challenges to the scope and/or
content of an administrative record. It is not uncommon to see the filing of a “motion for order
clarifying the scope of the administrative record” or even a “motion to complete the administrative
record.” For example, in one case plaintiffs moved among other things for an order declaring that
certain database tables and maps were improperly excluded from the administrative record, and
compelling BLM to conduct an additional search of its files, to produce an additional set of
documents, and to explain its search methods in writing. The court granted the motion, explaining
that the government decisionmaker's declaration explaining the methodology used to search the
agencies files and compile the administrative record was too vague and conclusory.83
While the exception, some courts have allowed or ordered supplementation of the administrative
record with testimony of agency officials. “Where the administrative record fails to disclose the
factors considered by the agency, a reviewing court may require additional findings or testimony
from agency officials to determine if the action was justified, or where necessary for background
information or for determining whether the agency considered all relevant factors including evidence
contrary to the agency's position, or where necessary to [922] explain technical terms or complex
subject matter involved in the action.”84 Whether applied to NEPA case or other record review
cases, allowing agency officials to present postdecisional testimony or even written submissions
seems contrary to APA record review principles and applicable Supreme Court jurisprudence.
Moreover, if the government itself attempts to supplement its own record, as a practical matter to
do so constitutes an admission that the administrative record is insufficient to support the agency's
decision. In such case, the normal remedy is a remand.85 For that reason, agencies rarely
supplement the record with new information or postdecision analysis.

V. Judicial Review
A. Intervention by the Project Proponent
Judicial review is not expressly provided under NEPA. Rather, judicial review arises under the
APA.86 In many instances the plaintiff files the action against both the lead federal agency and the
project proponent to ensure that the court has jurisdiction to enjoin construction and impose other
injunctive relief on both the government and the project proponent in the event the plaintiff prevails.
However, if the plaintiff only names the federal agency as the defendant, one would assume that
the project proponent  which may have invested millions of dollars in project development costs
including preparation of the EIS and provided much of the underlying data which may be subject to
challenge  would routinely be granted intervention as a right under Rule 24(a)(2) of the Federal

Rules of Civil Procedure. Not so in the Ninth Circuit. In a leading case, Kootenai Tribe v. Veneman,
the court concluded that “private parties do not have a ‘significant protectable interest’ in NEPA
compliance actions.”87 The rationale for the rule “is that, because NEPA requires action only by the
government, only the government can be liable under NEPA. Because a private party cannot violate
NEPA, it cannot be a defendant in a NEPA compliance action.”88 The Ninth Circuit applies this rule
even if the intervener movant is a non [923] federal public entity such as water district or
municipal government.89 In other circuits, project proponents (whether private or nonfederal
government entities) routinely are granted full intervener status.90 The Ninth Circuit rule declining
intervention to project proponents (and other parties with the requisite interests under Rule 24(a)(2)
is currently being reconsidered en banc.91
B. Coordination with Government Counsel
Assuming the project proponent is granted intervener status, the next issue is whether and how
counsel for the project proponent coordinates briefing with the government's counsel. In some
instances, the court orders coordination of briefing (or even the filing of a joint brief) to avoid
redundancy. Short of a court order, depending on the particular Department of Justice attorney
assigned the case, the government's counsel may sometimes cite to vague policies of the
government never sharing briefs with counsel for private parties prior to their filing. In such cases,
it often is in the project proponent's best interest to prepare a brief well in advance and provide a
courtesy copy to the government to ensure consistency and accuracy. In other instances, the
government's counsel readily agrees to coordinate closely all briefing and to even divide up issues
as appropriate. The main objective is to avoid the government and the project proponent from
taking inconsistent or even contradictory positions which could erode the confidence level the court
might otherwise reach especially in highly contentious or complicated cases.
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