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T
rustees are often surprised to learn that they can have expo-
sure to liability even if their actions comply with the terms
of the trust. While the language of the trust is certainly

important, trustees must be cautious and make sure they do not rely
on it to the exclusion of their fiduciary duties. 

This article examines the effect of trust language on several fidu-
ciary duties, but is not intended to be a comprehensive overview of
all fiduciary duties. It identifies several duties that can be affected
by the specific language of a trust and a few that cannot be elimi-
nated no matter how strong the trust language. 

Duties That Can Be Altered by the Terms of the Trust
Some of the fiduciary duties that can be altered by the terms of

the trust include the duty to prudently invest, the duty to allocate
between income and principal, the duty of loyalty, the duty of im -
partiality, and the duty of prudence. Each of these duties is discussed
below.

Duty to Prudently Invest
The duty to prudently invest can be impacted by the terms of the

trust.1 As a general rule, a trustee must use reasonable care, skill, and
caution to prudently invest and manage trust assets, while consider-
ing the purposes, terms, distribution requirements, and other cir-
cumstances of the trust.2 When adhering to the Prudent Investor
Rule, trustees often invest the trust assets in a diversified portfolio.3

For example, a diversified portfolio might contain cash equivalents,
bonds, asset-backed securities, real estate, and corporate stocks, diver-
sified further by the more specific characteristics of each investment.4

Pursuant to the Colorado Uniform Prudent Investor Act, the
language of the trust can expand, restrict, eliminate, or otherwise
alter the duty to prudently invest.5 The Act further provides that a
trustee is not liable if she relies on the terms of the trust.6

While language abrogating the duty is helpful, it will not auto-
matically dispose of a breach of fiduciary duty claim. A beneficiary
may argue that the language of the trust is ambiguous and that the
trustee’s interpretation was not accurate. Furthermore, the benefi-
ciary might argue that the trustee’s reliance on the trust language
was not reasonable, perhaps because of changed circumstances or
otherwise. 

The Colorado Uniform Prudent Investor Act was modeled after
the Restatement (Third) of Trusts (Restatement (Third)).7 The
Restatement (Third) provides some insight into the effect of certain
types of trust language that impact this duty.

First, the trustee may be given discretion as to the investments of
the trust. A simple grant of discretion without more elaboration
does not alter the duty to prudently invest.8 However, the grant of
extended discretion, including “sole and absolute” or “uncontrolled”
discretion, does allow the trustee greater latitude in taking risks.9

There is no way to determine how much additional latitude this
language grants to the trustee, but such language would be helpful
to a trustee defending a breach of fiduciary duty claim.

Second, the trust could include language stating explicitly that
the trustee is not subject to the duty of diversification. This language
is somewhat effective, but the trustee is still subject to the duty of
prudence, which would include consideration of the role diversifi-
cation may play in the overall investment of the trust.10 The trustee
should consider the settlor’s objectives and have a justification for
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deciding not to implement a diversified portfolio other than relying
only on language in the trust permitting it.11

Next, the trustee may be directed to retain or make a certain
investment. The trustee has a duty to follow the settlor’s directions,
which may allow the trustee to vary from the normal duty to pru-
dently invest.12 Even when following a specific direction, however,
the trustee can be exposed to liability for breach of fiduciary duty.
There are at least three circumstances in which this could happen:
(1) when compliance with the terms of the trust is unlawful, (2)
when compliance is impossible, or (3) if circumstances have
changed such that it is not prudent to follow the direction in the
trust. 

First, a trustee has a duty not to comply with the terms of the
trust if the trustee knows or should know (through reasonable dili-
gence) that the provision is unlawful or contrary to public policy.13

In the context of investments, this can arise in situations in which
the investment is in violation of securities laws, zoning laws, or any
other applicable law.

Second, a trustee has a duty not to comply with the terms of the
trust if it is impossible to comply or if the expense to comply is
unreasonable.14 To make the determination that compliance is
impossible or the expense is unreasonable, the trustee must per-
form some level of investigation.15 For example, the trustee could
not reasonably comply with a trust term that instructed the trustee
to invest in certain specific properties if the trust funds were not
adequate to make such an investment.

Third, the trustee must be cognizant of changed circumstances.
For example, if the terms of the trust direct the trustee to retain a
farm, it would be prudent for the trustee to follow this direction.
However, if the farm fell into an irreversible pattern of losses and
low yields even in relatively good years, the trustee may want to
seek court approval to deviate from the terms of the trust.16

The trustee has a duty to seek court approval of a modification
or deviation if the trustee knows (or should know) that following
the terms of the trust could result in substantial harm to the trust
or its beneficiaries under particular circumstances, or if the settlor’s
purpose would be jeopardized.17

Even though there are circumstances in which a trustee must be
careful to rely on the trust language and may even have a duty to
deviate from the trust terms, it is certainly worth including as much
language in the trust as possible to reflect the settlor’s intent and
try to limit the trustee’s exposure to liability. Recent Colorado case
law has recognized and respected the inclusion of language in a
trust abrogating the trustee’s duty to prudently invest. In Van
Gundy v. Van Gundy, the Colorado Court of Appeals emphasized
that the trust can contain language that alters the duty to prudently
invest.18 The trustee in Van Gundy had the following power:

[t]o invest and reinvest in common stocks, preferred stocks,
investment trusts, bonds, securities and other property, real or
personal, foreign or domestic, including any undivided interest
in any one or more common trust funds maintained by an cor-
porate trustee, whether or not such investments be of the character
permissible for investments by fiduciaries under any applicable law,
and without regard to the effect any such investment or reinvestment
may have upon the diversity of the investments.19

The court noted that provisions such as these are strictly con-
strued, but also found that this provision relaxed the degree of
diversification required.20 The trustee had maintained investments
in seven common stocks and a mutual fund, so the investments

were not drastic or particularly risky. In Van Gundy, the court ulti-
mately reversed the trial court ’s ruling that the trustee had
breached his fiduciary duties by failing to diversify the trust’s
investments.21 While Van Gundy is helpful precedent, the outcome
of a case like Van Gundy is fact-specific and dependent not only on
the law, but also on the interpretation of the specific trust language
at issue.

As with other fiduciary duties, while the drafting attorney can
try to abrogate the duty to prudently invest, the trustee still has a
duty to act prudently and in consideration of all the trustee’s other
fiduciary duties.22

Duty to Allocate Between Income and Principal
The Colorado Uniform Principal and Income Act provides

default rules for the allocation of income and principal.23 The spe-
cific provisions of the Act guide trustees on the characterization of
receipts between income and principal. This is especially impor-
tant when the income and principal beneficiaries are different, as
it defines the assets available for distribution to each. 

Like the Prudent Investor Rule, the Uniform Principal and
Income Act allows the trust language to alter the rule.24 The terms
of the trust can grant the trustee discretion to allocate between
income and principal or may direct the trustee to allocate receipts
in a certain way. 

If the trust contains language directing the trustee to allocate
receipts a certain way, the trustee should comply unless one of the
exceptions mentioned above applies (compliance is unlawful,
impossible, or circumstances have changed such that compliance
is not in the best interests of the beneficiaries). The Uniform Prin-
cipal and Income Act provides an exception to fair and reasonable
treatment of all beneficiaries if there is a clear manifestation of the
settlor’s intention that the fiduciary favor one or more beneficiar-
ies.25

If the trustee is granted discretion, the trustee should proceed
with caution. It may be safest for the trustee to simply follow the
Colorado Uniform Principal and Income Act because the alloca-
tion under the Act is presumed to be fair and reasonable to all ben-
eficiaries.26 If the trustee uses discretion and the allocation is per-
ceived to be unfair to either the income or principal beneficiaries, a
beneficiary might bring a claim for breach of the duty of impar-
tiality. 

Duty of Loyalty
Next, and probably the most vital and strict fiduciary duty, is the

duty of loyalty.27 A trustee has the duty to act solely in the best
interests of the beneficiaries and cannot engage in transactions that
involve a conflict of interest.28 A conflict arises when the trustee
takes an action that is in the trustee’s personal interest and to the
detriment of the beneficiaries. For example, the trustee cannot
profit from a transaction at the expense of a beneficiary.29 Although
conflicts of interest can arise in any situation, these conflicts are
present most often when a family member is acting as trustee.  

The duty of loyalty cannot be completely abrogated by the terms
of a trust because it is critical to the very existence of a fiduciary
relationship.30 Regardless of the trust language, the trustee still has
a duty to act in the interest of the beneficiaries and to act prudently.
A trustee will violate the duty of loyalty if the trustee acts in bad
faith or unfairly.31
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Whether the trust language is effective is a matter of interpreta-
tion, and the language will be strictly construed. Accordingly, the
more specific the language, the more helpful it is likely to be to the
trustee. For example, if the trust authorized the trustee to purchase
certain trust property for himself at a stated price, the trustee could
argue that the settlor intended to convey that specific benefit upon
the trustee.32

The Colorado Probate Code specifically addresses the options
for handling a self-dealing transaction in the context of a will (the
statute does not state whether it applies to trusts).33 The statute
permits self-dealing if (1) the beneficiaries consent, (2) the will
specifically authorizes the transaction, or (3) the transaction is
approved by the court after notice to interested persons. While it
helps if the trust language permits self-dealing, it is safest for the
trustee to obtain consent from the beneficiaries, court approval, or
both regarding any self-dealing transaction. If a trustee does any-
thing that can be perceived as self-dealing, she becomes an easy
target for a lawsuit. 

Duty of Impartiality
Generally, a trustee is under a duty to treat the beneficiaries

impartially.34 However, a trust might include language allowing the
trustee to favor certain beneficiaries over others. The most com-
mon place this appears is in dispositive provisions. For example, a
trust may contain language allowing the trustee to make unequal
distributions, even to the exclusion of certain beneficiaries. 

Even if the language of the trust permits unequal treatment of
beneficiaries, a trustee must be cautious in relying on this language.
A trustee must always act in furtherance of the settlor’s intention,
including the treatment of the beneficiaries.35 The trustee cannot
favor one beneficiary over another due to personal bias.

In 1989, the Ohio Court of Appeals held that even though the
settlor intended to have a primary beneficiary, the needs of all ben-
eficiaries should have been considered before the trustee made a
discretionary distribution to the primary beneficiary.36 The trust
language in that case specifically provided that the trustee had the
discretion to make distributions in equal or unequal amounts and
to exclude beneficiaries entirely.

In another case from the Second Circuit, the trustee was granted
discretion to make unequal distributions and “shall pay . . . what-
ever part or all of the net income or principal . . . to the individual
members of the said family group.”37 The court found that the
trustee had discretion to determine how much to give each mem-
ber of the family group, but it was not within the trustee’s discre-
tion to give a beneficiary nothing.38

The terms of the trust may inform the duty of the trustee, but
those terms are often vague, leaving the trustee with some risk. The
Restatement (Third) provides:

It is not only appropriate but required by the duty of impartiality
that a trustee’s treatment of beneficiaries, and the balancing of
their competing interests, reasonably reflect any preferences and
priorities that are discernible from the terms (§ 4), purposes, and
circumstances of the trust and from the nature and terms of the
beneficial interests. Thus, unfortunately, it is often the case that
the implications of the duty of impartiality are complicated by
the difficulties of determining, and the vagueness of, some rele-
vant aspects of the settlor’s intentions and objectives—much of
which is left to interpretation and inference.39

While the cases discussed above address the duty of impartiality
in the context of discretionary distributions, this duty applies to
every decision by a trustee when there are multiple beneficiaries,
including but not limited to investment decisions, allocation of
income and principal, controversies among beneficiaries, and com-
munications and disclosure of information.40

Duty of Prudence 
The Colorado statute regarding a trustee’s standard of care and

performance provides that a trustee should deal with trust assets as
a prudent person would deal with the property of another.41 The
statute also specifically states that it applies “except as otherwise
provided by the terms of the trust.”42 The statute does not elabo-
rate on how the terms of a trust can alter this duty of prudence. 

Provisions altering the general standard of care are strictly con-
strued.43 Regardless of the trust language, a trustee must act in
good faith with some degree of care. The trustee must also act in a
manner consistent with the purposes of the trust and interests of
the beneficiaries.44 From a practical standpoint, a trustee does not
want to have to admit that he did not act prudently, but that the
imprudent acts were permitted by the trust.

Duties That Cannot Be Altered 
by the Terms of the Trust

There are several duties that cannot be eliminated by the terms
of the trust, including the duty to keep records and the duty to pro-
vide information to beneficiaries.
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Duty to Keep Records
A trustee has the duty to keep accurate records of the adminis-

tration of the trust.45 As discussed below, Colorado law imposes
several mandatory duties on trustees to produce information to
beneficiaries, including an accounting. Accordingly, a trustee
should keep accurate and detailed records even if the trust language
provides otherwise. Failure to keep detailed records is risky because
all doubts will be resolved against a trustee who fails to account.46

From a practical standpoint, detailed records about any decision
a trustee makes, including a discretionary distribution or invest-
ment decision, will be helpful if the trustee’s actions come into
question, regardless of whether the terms of the trust try to limit
the trustee’s duty to keep records. Because the trustee’s duty of pru-
dence is a rule of conduct, not necessarily performance, the ration-
ale for a trustee’s decisions is critical and detailed records will help
support a trustee’s administration decisions.47

Duty to Inform and Report to Beneficiaries
If the trust states that the trustee does not have to provide infor-

mation, including an accounting, to beneficiaries, the trustee should
proceed with caution. When a trustee withholds information, sus-
picion among the beneficiaries may cause unnecessary litigation. If
the trustee faces a breach of fiduciary duty claim, transparency will
be helpful in the trustee’s defense. Moreover, fully disclosing a
transaction will start the running of the statute of limitations for a
breach of fiduciary duty claim.48

The trust document cannot eliminate a trustee’s duty to provide
certain information to beneficiaries under Colorado law. Colorado
law imposes mandatory duties on trustees to register a trust, to
keep beneficiaries reasonably informed of the administration of the
trust, and to respond to a beneficiary’s request for information.49

Subject to a few exceptions, a trustee must register an irrevocable
trust with its principal place of administration in Colorado within
30 days of becoming trustee.50 Any provision in a trust purporting
to waive this requirement is ineffective.51 The trust registration
statement generally must include the name and date of the trust,
the name and address of the trustee, the settlor (or testator if a tes-
tamentary trust), and the date and place of domiciliary probate.52

The trust registration statement also advises the beneficiaries that
they need to protect their own rights because a court is not regu-
larly reviewing or monitoring the administration of the trust.53

Colorado law also imposes an affirmative duty on the trustee to
keep the beneficiaries reasonably informed of the trust administra-
tion regardless of whether there has been a request for informa-
tion.54 The scope of what is required to keep a beneficiary “reason-
ably informed” is not clear under Colorado law, but a trustee can
assume that it requires some affirmative disclosure. Following a
beneficiary’s request, the trustee is specifically required to provide a
copy of the terms of the trust that affect the beneficiary’s interest,
relevant information about the assets of the trust, the particulars of
the trust administration, and a statement of the accounts.55 There
is no indication in the statute that this duty can be altered by the
terms of the trust.

It is not clear under Colorado law whether the trust language
can alter the contents of an accounting. CRPP 31, which includes
the requirements for the contents of an accounting, contains the
word “shall” throughout and mentions no exception for the terms
of the trust.56 Generally, “[a]ll required accountings shall show with
reasonable detail the receipts and disbursements for the period cov-
ered by the accounting, shall list the assets remaining at the end of
the period, and shall describe all other significant transactions
affecting administration during the accounting period.”57 The bal-
ance sheet included with an accounting should accurately reflect
the assets on hand and should tie together from year to year.58 A
trustee should be cautious about relying on the language of the
trust and straying too far from the requirements of CRPP 31. 

In sum, trustees must keep accurate and detailed records regard-
ing the assets of a trust and must keep the beneficiaries informed
regardless of what the trust language provides. A trustee’s failure
to disclose or account raises suspicion, oftentimes unnecessarily,
and could create liability for the trustee for activities that are unex-
plained.

The Limits of Exculpatory Clauses
The purpose of an exculpatory clause is different from language

that tries to alter a fiduciary duty, as discussed above. Trust lan-
guage altering a duty may affect whether certain conduct consti-
tutes a breach of fiduciary duty, while an exculpatory clause
attempts to limit a trustee’s liability.59

Exculpatory clauses are strictly construed.60 These provisions are
not enforceable to relieve the trustee of liability for a breach of trust
committed in bad faith or with reckless indifference to the inter-
ests of the beneficiaries or fiduciary duties.61 Similarly, a trustee
cannot be relieved of liability for profit received as a result of a
breach of trust.62
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Courts may consider the following factors when determining
whether an exculpatory clause is effective: (1) the circumstances of
the preparation and execution of the trust; (2) the settlor’s expecta-
tions about the circumstances under which the clause might apply,
including particular risks or concerns; and (3) the settlor’s expec-
tations about performance of the trustee, including the trustee’s
skills.63 As with any other trust language, the language is subject to
interpretation, so it cannot be predicted with certainty whether a
provision will be enforceable.

An exculpatory clause cannot be completely effective to exon-
erate a trustee from liability or it would defeat the purpose of a
trust. The Restatement (Third) explains that

[T]otal exoneration of [a trustee] . . . must be contrary to public
policy. Not only is a trustee a fiduciary, a person whose essential
character cannot be taken away, even by the creator of the trust,
but the essence of a trust is a beneficiary’s right of recourse
against the trustee for improper administration, and if the bene-
ficiary is altogether denied that recourse it is highly questionable
whether the settlor has created a trust at all.64

In addition, there is a presumption that an exculpatory clause is
not effective if the trust was drafted by the trustee or if the trustee
caused the provision to be included in the trust.65 This is a safe-
guard against undue influence and abuse of a confidential relation-
ship. The factors the court may consider in this circumstance are
(1) whether the trust was drafted by the trustee or someone acting
wholly on behalf of the trustee, (2) whether the trustee was in a
fiduciary relationship with the settlor, (3) whether the settlor
received competent, independent advice, (4) whether the settlor
was aware of and able to understand the provision, and (5) whether
the provision is reasonable.66

As described above, exculpatory clauses have limitations, and the
court will always have the ability to evaluate a trustee’s actions. In
Colorado, the court has broad powers under the Fiduciary Over-
sight Act to regulate the conduct of trustees through suspension,
removal, and surcharge.67

Attorney Fee Provisions
In a breach of fiduciary duty action, an exception exists to the

default rule that each party pays her own attorney fees.68 The rea-
son for the exception is that an award of attorney fees is often nec-
essary to make the injured party whole.69

Probate courts in Colorado have broad discretion to allocate fees
under case law, the Fiduciary Oversight Act, the Compensation and
Cost Recovery Act, and the civil statutes. Pursuant to Heller v. First
National Bank of Denver and the Fiduciary Oversight Act, the court
can surcharge a trustee for attorney fees in a breach of fiduciary duty
action.70 Under the Compensation and Cost Recovery Act, the
court can allocate fees to any party if the proceeding or anything
filed in the proceeding was filed in bad faith.71 Finally, the court can
allocate fees against a certain party or that party’s attorney if the
court finds that a claim or motion was frivolous and groundless.72

The effect of a fee-shifting provision in a trust is unclear. For
example, a fee-shifting provision might state that a beneficiary
must bear all costs of a proceeding against a trustee for breach of
fiduciary duty unless the beneficiary prevails in the lawsuit. While a
litigation attorney would argue that these provisions are effective, it
remains to be seen whether such provisions will be enforced under
Colorado law or will have any effect on the law as it currently
exists.

Options for a Trustee
Under one of the circumstances highlighted in this article or any

other circumstance in which the trustee may have exposure to lia-
bility, the trustee has some options for protection. The trustee can
(1) obtain beneficiary consent, (2) seek instructions from the court,
(3) seek court approval of a certain action, or (4) seek court
approval of modification of the trust.

Beneficiary consent to the trustee’s actions will preclude a breach
of fiduciary duty claim in the future.73 However, there are limita-
tions to beneficiary consent, such as unknown, unascertainable, or
minor beneficiaries. In addition, the court may consider the fol-
lowing factors when determining whether a consent is valid under
Colorado law, at least in the context of an investment: 

1) the beneficiary’s education and business experience; 
2) the beneficiary’s input in negotiating the terms of the

allegedly improper investment;
3) the clarity of the consent language;
4) the amount of time the beneficiary had for deliberation

before signing the consent; 
5) whether the beneficiary read the consent and considered its

terms before signing it; 
6) whether the beneficiary knew his or her rights under the trust

and the relevant facts when the consent was signed;
7) whether the beneficiary was given an opportunity to consult

with advisors or an attorney before signing the consent; and 
8) whether the beneficiary’s consent was induced by improper

conduct on the trustee’s part.74

Because of these limitations, an additional layer of protection
would be to seek court approval of a certain action or request
instructions from the court.75

A trustee could petition the court for a reformation or modifica-
tion of the trust if there is an issue with the trust language. For
example, the trustee can seek an “equitable deviation” from the
terms of the trust if circumstances have changed. An equitable
deviation is appropriate when there are circumstances either that
the settlor was not aware of or that have changed since the creation
of the trust.76 The point of equitable deviation is to give effect to
what the settlor’s intent would have been had the settlor known of
the circumstances.77 In addition, Colorado has several statutes and
case law permitting modification of trusts in certain circumstances,
such as to achieve the settlor’s tax objectives, to correct a mistake, or
for other reasons if the beneficiaries consent.78
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Conclusion
Trustees have many fiduciary duties and, as a result, have signif-

icant exposure to liability for their actions. There is no way to com-
pletely insulate a trustee from liability by including certain lan-
guage in the trust document, but the language is worth including
and will help the trustee defend a lawsuit. It is important, however,
for trustees to understand that they cannot always rely on a literal
interpretation of the language. They must consider all of their fidu-
ciary duties and understand that some duties cannot be abrogated
under any circumstances. 
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