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Executive Summary

The electric transmission system in the western United States is inade-
quate to meet future loads and to transmit energy derived from an in-
creasing number and variety of renewable energy resources. The bewil-
dering variety of federal, state, and local requirements
governing siting, construction, and operation of
transmission systems complicates expansion of the
transmission.

Congress has enacted provisions in the Energy Pol-
icy Act of 2005 designed to give the federal govern-
ment overriding authority over transmission line siting
decisions in certain circumstances, and further legisla-

tion is being proposed that would broaden federal au-
thority and potentially supersede state authority over
the siting of all major transmission facilities.

The western states are uniquely positioned to assure that new trans-
mission is optimally sited, environmentally responsible, economically fea-
sible, and tailored to the needs of the region. However, to assure that the
necessary infrastructure is developed, the states in the West will need to
incorporate their best practices into a regional transmission siting regime.
There are a number of examples of regional, multistate cooperation in the
West that have facilitated uniform approaches to various issues by the
participating states. These examples include the Grand Canyon Visibility
Transport Commission established under the federal Clean Air Act
Amendments of 1990 and its successor, the Western Regional Air Partner-
ship; the Western Climate Initiative; and the various model statutes that
have been incorporated by individual legislatures into law and which, be-
cause of their consistency across state borders, facilitate multistate ap-
proaches to particular issues.

The regulatory systems for siting new electric transmission facilities
vary from state to state. Some states have a centralized siting authority
that has jurisdiction over a proposed project regardless of whether the de-
veloper is a regulated public utility, a municipality, or an independent op-
erator. Others have regulatory authority that is fragmented, depending on
whether the proponent of a project is subject to state regulatory commis-
sion jurisdiction. Some states require the siting authority to consider re-
gional needs for transmission development in connection with a proposal,
while others only require that state and local interests be considered.
Some state siting authorities not only preempt but actually make decisions
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for the local governments affected by a proposed project, while other
states reluctantly provide for a mechanism to appeal onerous local gov-
ernment requirements to the siting authority or another entity. This White
Paper recommends the identification and adoption of the “best practices”
of the various states into a regional transmission siting regime.

Introduction

The electric transmission system in the western United States is badly
in need of upgrade and expansion. Little major transmission construction
j has occurred in the West in last quarter century,
while energy demand has increased dramatically.
The demand for energy in the Western Electricity
Coordinating Council (“WECC”) area increased 35
percent from 1992 to 2007.! Demand for electricity in
the United States as a whole is projected to increase
between 18 to 39 percent by 2030.2 A major reason for
the minimal expansion of the transmission system is
the construction of natural gas power plants near
load centers. As a result, little new transmission was
needed to accommodate the added generation.

However, future generation additions will include large amounts of
renewable generation located much further from load centers. New
transmission will be needed to deliver renewable generation. Renewable
energy includes electricity from geothermal, wind, solar, and other un-
conventional sources and is most often generated in areas remote from the
transmission grid.

It is vitally important to assure that states have a major role in approv-
ing and siting transmission infrastructure and that affected stakeholders
have input at critical junctures of the approval process. However, there is
an equally critical need to coordinate state, multi-state, and federal ap-
proval processes and to provide a coherent roadmap for the developer of
a multi-state transmission project.

This White Paper is both a survey of the various state and local re-
quirements applicable to siting a major transmission project in the western
United States and an analysis of how the processes could be changed to
accommodate the 21st century’s growing appetite for low-carbon, effi-
ciently generated, reasonably priced electric energy. This White Paper
does not address rate incentives, financing considerations, or cost recov-
ery or allocation of transmission investments. Those issues are critically
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important to the viability of a given transmission project but do not per-
tain directly to the siting of projects.

The states discussed in this White Paper are the eleven contiguous
western states of Arizona, California, Colorado, Idaho, Montana, Nevada,
New Mexico, Oregon, Utah, Washington, and Wyoming. The area within
WECC includes these states.

Challenges to Transmission Construction

The challenges faced by the developer of a major transmission project
in the western United States are daunting and have been one of the rea-
sons for the very slow pace of transmission
.- enhancements. Current state siting regimes
reflect a system largely built to move
' power within local utility systems and to

» connect neighboring utilities to increase
reliability. These regimes were not de-
signed to address interstate and regional transmission siting on the scale
required today. Like the grid itself, the substantive and procedural re-
quirements for transmission infrastructure are in need of updating. The
principal hurdles to transmission construction include:

Increased demand for location-constrained renewable energy to
power-concentrated urban areas. Political initiatives like renewable
portfolio standards and social concerns over climate change and green
energy have spurred an unprecedented increase in demand for renew-
able energy generation. Unlike traditional energy sources, renewable
energy is largely location specific, creating new challenges for the elec-
tric industry. Moving energy from traditional generating resources to
major urban centers in the West often requires very long transmission
lines traversing more than one state. For location-constrained renew-
able sources of generation to serve growing loads in western urban ar-
eas, new facilities will need to be constructed in resource-rich areas
hundreds of miles away from the load centers. This will require the

construction of thousands of miles of new transmission lines spanning
the West.

The “Not in My Back Yard” (NIMBY) syndrome. Not only do many
people object to the aesthetic and other impacts of a major power line
in their own communities, but there is a growing number of objections
to power lines on lands remote from population centers. Land use ob-
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stacles are common as lines often traverse fragile habitat, recreational
land, scenic and historic trails, and parks. The NIMBY syndrome has
spawned numerous legal and political battles that encumber siting
processes across the West.

Conflicts between local, statewide, and regional interests. Many state
and local governmental entities are reluctant to base a decision on re-
gional or national interests of a transmission project if there is no direct
benefit to the state or local jurisdiction through which the transmission
line will pass. In some cases, siting authorities are prohibited from ap-
proving projects that do not directly address state needs, though they
may be responding to significant regional needs. In states where local
governments have primary siting authority, a battle of wills often
plays out as local needs trump state and regional needs. In the end, a
myopic view of transmission siting can cause great delay or cancella-
tion of a project.

Inconsistent and conflicting state and local regulatory requirements.
The definition of “public utility” varies from state to state, which
means that the degree and scope of regulation of an interstate trans-
mission line will vary depending on the state. Also, local governments
in some states can effectively halt a project, even if the requisite state
authorizations have been secured.

Federal and state environmental reviews. The National Environmental
Policy Act (“NEPA”), the Endangered Species Act, the Migratory Bird
Treaty Act, the California Environmental Quality Act, and various
other federal and state environmental review requirements create a
daunting welter of lengthy, complicated processes which are fertile
sources of litigation by project opponents. In addition, the shelf life of
an environmental review may not last through the entire siting proc-
ess, requiring new reviews or updates.

Federal land authorizations. Along with the NEPA review process, a
major transmission project proponent in the West must navigate
through a complex array of federal public land management require-
ments administered by the Bureau of Land Management (“BLM”), the
Forest Service, the Fish and Wildlife Service, the National Park Service,
and the Bureau of Reclamation. In addition, a major project often re-
quires modifications to land use management plans, which trigger an
expensive, time-consuming, and often litigious process.
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Lack of timing coordination among siting entities. Timelines for com-
pleting environmental and other reviews associated with transmission
line siting vary across siting authorities. It is often impossible to syn-
chronize the siting process for an entire regional line. Because so much
of the land in the West is federally owned, the federal government—
mostly through the BLM —plays a central role in transmission line sit-
ing. Unfortunately, the federal government’s timelines for environ-
mental reviews often exceed those of the siting processes of state and
local siting authorities. As a result, project proponents often end up be-
ing forced to site portions of a line without any certainty about the fi-
nal siting of the rest of the project.

Inconsistent state policies regarding greenhouse gas emissions and re-
newable portfolio standards. The California SB 1368 carbon emissions
performance standard for long-term contracts for imported electricity
has placed a severe constraint on the prospects for new coal-fired gen-
eration in states that might otherwise serve California markets.> The
Minnesota PUC’s recent decision conditioning approval of a transmis-
sion line from a proposed South Dakota coal-fired facility into Minne-
sota on carbon dioxide reductions at the South Dakota facility illus-
trates the potential reach of one state’s regulatory policy into that of
another.* In addition, not all states have renewable portfolio standard
requirements, and those that do have differing definitions of “renew-
able energy” and differing goals and deadlines.

Short-term capacity v. long-term need. Due to siting and cost issues,
many lines that may have been originally planned as extra high volt-
age lines (765 kVA, for example) will not be built at that size. This is
due in part to the high risks involved with building such a large line. It
is also due to the narrow definition of “need” used by many siting au-
thorities. If the full capacity of the line is not going to be used in the
near future, that extra capacity may be considered unnecessary and
hence not permitted.

Uncoordinated siting of transmission lines and renewable generation.
The siting of transmission lines is inextricably tied to the siting of re-
newable energy generation. However, renewable energy siting and
transmission siting are often not considered together, which creates a
significant barrier of risk that is difficult for a transmission proponent
or siting entity to overcome.
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Timing of “need” determination. The determination of need by siting
entities often comes far too late in the siting process. This results in
substantial expenditures of time and resources in project planning be-
fore the vital question of the need justifying that expenditure is an-
swered. Because siting is only loosely tied to planning, the essential
question of need is left to the end of the process, costing unnecessary
time, money, and effort.

National Interest and the Approval Process

The number, complexity, and cost of state and local authorizations are
often blamed for the lack of significant transmission development in the
r West. The fundamental reasons for the difficulties in

securing state and local authorizations for major

: transmission construction are not only the procedural

i requirements for permits but also the criteria used by

the states and local entities to evaluate the need for

and impacts of a transmission project. Few states ex-

, plicitly require consideration of whether a particular

transmission proposal is in the regional or national

i interest. Those states that do identify regional or na-

tional interests as a consideration do not necessarily

give them a priority. Generally speaking, the paramount consideration is

whether a project will directly benefit the state or local government from

which it is seeking approval. When the interests of the siting authority do

not coincide with the interests being served by the proposed line, the de-

termination of benefit can be a major impediment to securing the authori-
zations necessary for a major transmission project to be developed.

Congress responded at least in part to the difficulties in securing state
and local approvals by enacting Section 1221 of the Energy Policy Act of
2005, which gives to the Federal Energy Regulatory Commission
(“FERC”) “backstop” authority to supersede state and local action or inac-
tion in order to permit an electric transmission project in a designated Na-
tional Interest Electric Transmission Corridor (“NIETC”). Only two
NIETCs have been designated thus far by the U.S. Department of En-
ergy —the Mid-Atlantic and Southwest Area NIETCs.® The NIETC desig-
nations were immediately challenged by a number of states, members of
Congress, and other groups, and litigation challenging the designations is
pending.” It remains to be seen whether the NIETC process will ultimately
facilitate the development of transmission capacity enhancements or be so
mired in legal and political controversy that it will never have any practi-
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cal effect.® Some proposals in pending federal transmission expansion leg-
islation could extend FERC’s authority to include the entire high voltage
grid outside of NIETCs.?

This White Paper does not address federal authorizations in any detail;
however, an important consideration in developing a transmission project
in the West is the role of the federal government in the siting process. Be-
cause so much of the land in the West is federally owned, transmission
proponents will have to deal with the federal land agencies during the sit-
ing process. In particular, the federal agencies must evaluate alternative
routes in environmental impact analyses. While the federal agencies may
consider the effects on private or state and local lands along the routes
they study, they are not required to give those effects a priority. As the
federal agency issues its permits and rights-of-way, it essentially creates a
de facto route through private, state, and local lands. A developer must
seek approval from the state or local authority to build those segments of
the line between the federal segments.

Opposition to siting the line at the state and local level can affect the
project by requiring changes to the federal environmental impact state-
ment (“EIS”), expiration of the “shelf life” of the EIS, or any number of
other delays and difficulties. In addition to the nexus between federal and
state/local authority, a major transmission project proponent often finds
that other federal considerations can override the national interest consid-
eration. A recent example is that of the Navajo Transmission Project,
which would carry electricity from generation in New Mexico 470 miles to
load centers in Phoenix and Las Vegas. The project was proposed 18 years
ago and for a variety of reasons still has not been constructed. The most
recent setback is a decision by the Interior Board of Land Appeals holding
that the federally required environmental studies for the project need to
be redone to take into account designation of critical habitat for two en-
dangered species that was made after the project was originally pro-
posed.!

Regional Transmission Siting Options

There are a variety of options to address multistate transmission de-
Velopments which are not necessarily mutually exclusive. One is to create
2 a regional, multi-state approach to transmission

- siting approval. The Western Governors’ Associa-
tion and various federal agencies entered into a
Siting Protocol in 2002 for “a systematic, coordi-
nated, joint review process for siting and permit-
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ting of interstate transmission lines in the Western Interconnection.”! The
Siting Protocol sets forth procedures for interagency cooperation but does
not contain uniform substantive siting provisions. It can, however, serve
as a basis for a more detailed substantive accord between the states and
the federal agencies containing uniform criteria and procedures for siting
regional transmission facilities. Similarly, the Western Renewable Energy
Zones joint initiative between the Western Governors” Association and the
U.S. Department of Energy could serve as the platform for development of
a regional transmission siting regime. The current scope of the initiative
contemplates the generation of conceptual transmission plans for deliver-
ing renewable energy to load centers in the western United States.!?

The Energy Policy Act of 2005 authorizes three or more contiguous
states to enter into an interstate compact to “facilitate siting of future elec-
tric transmission facilities within those States” and to “carry out the elec-
tric energy transmission siting responsibilities of those States.”'> The En-
ergy Policy Act’'s authorization of an interstate compact could be a
powerful tool to maintain state control over the siting process while estab-
lishing regionally consistent policies and procedures. However, although
there have been discussions between and among various western states
and other regulatory entities regarding regional approaches to transmis-
sion siting, there is not yet a meaningful regional siting mechanism in
place.

There are a number of interstate organizations in the western United
States that illustrate the efficacy of a multistate approach. For example, the
1990 amendments to the Clean Air Act established the Grand Canyon
Visibility Transport Commission for the purpose of addressing the degra-
dation of visibility in the Grand Canyon.!* That Commission, consisting of
several western states and tribes, extensively studied the sources of visibil-
ity degradation in the western United States and recommended measures
to the Environmental Protection Agency to address visibility degradation,
which were incorporated into federal regulations.’®

Another example of a multi-state organization is the Western Climate
Initiative (“WCI”), which is formulating a regional greenhouse gas regula-
tory program that will be applicable to each of the states that are members
of the WCI.** The implementation of the WCI program will require legisla-
tive authorization from each of the WCI participants; however, if and
when that authorization is secured, each state will be participating in a
program of uniform applicability throughout the region. It is important to
note that one of the principal challenges to successful implementation of
the WCI’s proposed program is that many of the WCI member legislative
bodies are not enthusiastic about participation in the WCI. Although gov-
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ernors are essential in articulating the goals of a multistate initiative and
even in developing the proposed regulatory structure under an initiative,
it is imperative to involve legislatures significantly at an early stage in the
formulation of an initiative.

Another approach would be the development of uniform transmission
siting guidelines for adoption by the various western states. These guide-
lines, perhaps in the form of a model Major Transmission Siting Act,
would include provisions for evaluating the regional or national interests
in considering a major interstate transmission facility and would also deal
with critical corridor designations, environmental reviews, and the para-
mount role of the state in making overall siting determinations.

Absent a coherent multi-state regime for reviewing and permitting
necessary transmission infrastructure developments, the states will likely
be elbowed aside by federal legislation or regulation intended to super-
sede contrary state and local decisions on the siting and construction of
major facilities. The FERC'’s section 1221 backstop authority is but the ini-
tial step toward a comprehensive federal transmission permitting regime.
Congress is considering additional legislation that would give the federal
government the final say in the approval process for major electric trans-
mission development.!” A multi-state transmission siting initiative in the
West would maintain the local control and stakeholder input that is a hall-
mark of an open process while assuring that necessary infrastructure is
approved and built to bring energy to growing load centers.

This White Paper does not recommend that the federal government
implement a comprehensive transmission siting process that would pre-
empt state siting requirements. The reality is, however, that the federal
government will ultimately do what the states in the West cannot or will
not do for themselves in facilitating regional transmission infrastructure
improvement. The identification and implementation of best practices on
a regional basis is imperative if the western states are to maintain signifi-
cant control over the transmission siting process.

The siting requirements of each of the contiguous western states appli-
cable to major electric transmission facilities are described below, followed
by a compendium of the best practices drawn from those requirements.

The Arizona Corporation Commission (“ACC”) regulates “public
service corporations.”’® A “public service corporation” is a corpora-
tion other than a municipal entity engaged in, among other things,
furnishing electricity for light, fuel, or power.”” The ACC does not
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have regulatory jurisdiction over political subdivisions of the State
of Arizona for rates, rules, and regulations;? however, if such an
entity proposes to construct a transmission line of 115 kV or
greater, it is subject to the ACC’s requirements for obtaining a Cer-
tificate of Environmental Compatibility (“Certificate”).?!

Arizona law requires each entity planning construction of any
transmission line within the state to file a ten-year plan with the
ACC on or before January 31 of each year.?? The ten-year plan in-
cludes a description of the size and route of the proposed facilities,
the purpose of each proposed transmission line, the estimated date
of commencing operation, an analysis of the effect of the proposed
facilities on the current Arizona electric transmission system, and
the basis for projects intended to serve customer load growth in the
service territory of the proponent.” The ACC is required to under-
take a Biennial Transmission Assessment in which the ACC re-
views the ten-year plans and issues a written decision regarding
the adequacy of the existing and planned transmission facilities to
meet the present and future energy needs of Arizona in a reliable
manner.?

Every utility planning to construct a transmission line with a
capacity of 115 kV or greater?® must file an application for a Certifi-
cate with the ACC.2¢ The application is referred by the ACC to the
Arizona Transmission Line Siting Committee (“TLSC”) for review
and decision.?” The TLSC consists of members from the Attorney
General’s Office; state agencies dealing with environmental, water
resources, and energy issues; the ACC; the public; incorporated cit-
ies and towns; counties; and agriculture.?

The application for a Certificate is to include both a description
of the proposed project and any environmental studies the appli-
cant has performed or intends to perform in connection with the
proposal.?

The TLSC is required to act on a Certificate application within
180 days after the application has been filed with or referred to the
TLSC.® In issuing its decision, the TLSC is required to consider
various environmental, biological, noise, recreational, historic, ar-
cheological, and scenic issues.?> The TLSC is also required to evalu-
ate the technical practicability and costs of the proposed facilities
and any additional factors that require consideration under appli-
cable federal and state laws.?

Once the TLSC makes its decision, the application is forwarded
to the ACC, after which the ACC has between 30 and 60 days to is-
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sue its decision via written order.3* If the TLSC or the ACC fails to
act on an application within the applicable time periods prescribed
by statute, the applicant may, in its discretion and in the interest of
providing adequate, reliable, and economical electric service to its
customers, immediately proceed with the construction of the
planned facilities at the proposed site or, if application has been
made for one or more alternative sites, at the site which, in the
opinion of the applicant, best satisfies the factors the TLSC is re-
quired to consider in its siting decisions.* In reviewing a Certifi-
cate, the ACC is required to balance, in the broad public interest,
the need for an adequate, economical, and reliable supply of elec-
tric power with the desire to minimize the effect thereof on the en-
vironment of Arizona.’ If the applicant has not included the pro-
posal in a ten-year plan, the ACC may refuse to consider the
application.’”

There are no Arizona statutory re-
quirements to consider electric transmission lines in an NIETC or to
otherwise engage in interstate or regional transmission planning.

A public service corpora-
tion may not begin construction of a transmission project without
first having obtained from the ACC a certificate of public conven-
ience and necessity.3® The applicant for such a certificate is required
to demonstrate to the ACC that it has received the required per-
mits, franchises, or consents from the applicable county, city, or
other public authority.¥

A Certificate granted by the TLSC is conditioned on
compliance by the applicant with all applicable ordinances, master
plans, and regulations of the state, the county, or the incorporated
city or town in which the facility will be situated.*® However, the
TLSC may grant a Certificate notwithstanding any such ordinance,
master plan, or regulation if the TLSC finds that compliance with
such a requirement is unreasonably restrictive or is not feasible in
view of available technology.*!

A local government is required to cooperate with a utility when
the utility consults with the local government.*? If a utility devel-
ops and delivers a facilities plan to a municipality or a county, the
municipality or county must include the location and nature of the
planned facilities in the municipality’s general plan or the county’s
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comprehensive plan.** The utility is required to update each facili-
ties plan provided to a municipality or a county at least every two
years.*

California

Siting. The California Public Utilities Commission (“California PUC”) is
the primary transmission siting agency in California. It has exclu-
sive jurisdiction in California to site investor-owned utility (“IOU")
network transmission lines.*> The California PUC is statutorily re-
quired to determine the need for the line and to analyze the envi-
ronmental impacts of the line.

The California Independent System Operator Corporation
(“CAISO”), which is not a California state agency, plays a role in
the planning and approval of the transmission upgrades of its par-
ticipating transmission owners (“PTOs”), which include Califor-
nia’s three largest IOUs—Southern California Edison Company,
Pacific Gas and Electric Company, and San Diego Gas & Electric
Company.

The California Energy Commission (“CEC”) has statutory re-
sponsibility for licensing thermal power plants 50 MW and larger,
including related facilities such as electric power lines or “tie lines”
from the thermal plant to the first point of interconnection with the
electrical grid.*

California Public Utilities Commission. A “public utility” subject to Cali-
fornia PUC jurisdiction is defined to include an “electrical corpora-
tion” where the service is performed for, or the commodity is de-
livered to, the public for compensation.?” “Electrical corporation” is
defined as a “corporation or person owning, controlling, operating,
or managing any electric plant for compensation . . ..”*8 “Electric
plant” is defined to include electric transmission facilities.* A cor-
poration is not considered a public utility solely because it owns or
operates facilities used for sales into the market operated by the
CAISO or other wholesale electricity market.>

California law requires a “public utility” to obtain a Certificate
of Public Convenience and Necessity (“CPCN”) or a Permit to Con-
struct from the California PUC before constructing any line, plant,
system, or extension thereof.® A CPCN must be obtained from the
California PUC prior to construction by a public utility of transmis-
sion line facilities of 200 kV or more.>> For projects involving con-
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struction of power lines between 50 kV and 200 kV that are not al-
ready included as part of a CPCN application, public utilities must
obtain a permit to construct from the California PUC.5® Construc-
tion of electric distribution lines under 50 kV is exempt from the
requirement to obtain California PUC authorization.** Local au-
thorities are preempted from regulating electric power line projects,
distribution lines, substations, or electric facilities constructed by
public utilities; however, the California PUC is required to consult
with local agencies regarding land use matters when locating such
projects.>

For large transmission projects requiring a CPCN, the California
PUC will engage in a two-part analysis.> The first step is an analy-
sis of reliability issues and the need for the project, including load
forecasts, local generation capacity, other transmission capacity,
and the potential for distributed generation and demand reduc-
tions.”” Also, the California PUC will consider whether a particular
project is needed for interconnecting new sources of renewable
generation.”® The California PUC will analyze economic issues as-
sociated with the proposed transmission line, including project
construction costs, reduced congestion management costs, and the
effect of additional generation on the project’s cost-effectiveness.”
This step is referred to as the “CPCN portion” of the proceeding.

The second step of the analysis requires the California PUC to
consider the environmental impacts of the proposed transmission
project, pursuant to the California Environmental Quality Act
(“CEQA”).® In addition to the analysis required by CEQA, other
statutes require the California PUC to consider community values,
recreational and park areas, historical and aesthetic values, and in-
fluence on environment,® as well as “cost-effective alternatives to
transmission facilities that meet the need for an efficient, reliable,
and affordable supply of electricity, including, but not limited to,
demand-side alternatives such as targeted energy efficiency, ul-
traclean distributed generation, . . . and other demand reduction re-
sources.”®> These issues sometimes overlap with the inquiry in the
CPCN portion of the proceeding.

Smaller projects involving power lines between 50 kV and 200
kV require only a Permit to Construct from the California PUC. The
process associated with obtaining a Permit to Construct primarily
involves the environmental review required by CEQA. The need
analysis associated with CPCN applications is omitted.®
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California PUC jurisdiction does not extend to siting transmis-
sion projects proposed by municipally owned utilities (“MOUs”),
private transmission development companies, or power market-
ers.® However, MOUs typically engage in the same two-step analy-
sis followed by the California PUC relating to assessment of the
project’s need and the CEQA environmental review.®® Non-public
utilities, and entities such as private transmission companies or
power marketers, do not have eminent domain authority in Cali-
fornia. If such entities make their facilities available to the public,
they may submit themselves to California PUC jurisdiction as IOUs
and obtain eminent domain authority.®® Alternatively, projects in-
volving those entities that also plan to make their facilities available
to the public are often proposed jointly with MOUs in order to
avoid California PUC jurisdiction.

California Independent System Operator. In addition to its responsibility
to operate the transmission grid in California on behalf of its PTOs,
the CAISO is responsible for planning to ensure transmission sys-
tem reliability and promote infrastructure development.®” Typi-
cally, when an IOU applies to the California PUC for CPCN ap-
proval of a transmission project, the CAISO will conduct its own
independent study relating to the proposed transmission line. If the
line is justified by economic need, the CAISO or the project appli-
cant may submit its study to the California PUC as part of the
CPCN proceeding.®® The CAISO generally limits its analysis to the
need for the proposed line or the reliability impacts of the line or
proposed alternatives. The California PUC attributes a rebuttable
presumption to the CAISO’s assertion that a particular project is
needed for economic reasons, provided certain criteria are met.*

Renewable Energy Transmission Initiative. The Renewable Energy
Transmission Initiative (“RETI”) was established based on the Cali-
fornia PUC’s recognition that collaboration among state agencies
and stakeholders is the key to future permit streamlining. RETI is a
collaborative study effort among California stakeholders seeking to
develop renewable generation and associated transmission. The
RETI effort is overseen by a Coordinating Committee composed of
staff from the California PUC, the CEC, the CAISO, and representa-
tives from three MOU organizations. The analyses and decisions
coming from RETT are driven by the Stakeholder Steering Commit-
tee composed of investor-owned utilities, MOUs, renewable energy
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developers, federal land use agencies, environmental organizations,
consumer organizations, local government organizations, and oth-
ers.

RETT’s consensus study and decision process is intended to de-
velop high quality information critical to informing permitting de-
cisions—thus facilitating consensus support for specific transmis-
sion lines and streamlining of future renewable energy
transmission permit applications.”

Colorado

Siting. The siting and approval of a major transmission project in Colo-
rado by a public utility is within the regulatory purview of the
Colorado Public Utilities Commission (“Colorado PUC”). A “public
utility” is defined as an “electric corporation, . . . person, or mu-
nicipality operating for the purpose of supplying the public for
domestic, mechanical, or public uses and every corporation, or per-
son declared by law to be affected with a public interest . . ..””* Mu-
nicipally owned utilities are exempt from Colorado PUC jurisdic-
tion for utility operations within municipal boundaries.””? In
addition, any cooperative electric association that has voted to ex-
empt itself from regulation is not regulated as a “public utility.””

Colorado law prohibits the construction of a new electric facil-
ity, plan, or system without first “having obtained from the com-
mission a certificate that the present or future public convenience
and necessity requires or will require such construction.””* Colo-
rado courts have held that the key factor in the definition of “public
utility” is whether the facility is supplying utility services “to the
public,” and that such a certificate is not required if the entity pro-
vides utility services only to a limited group of customers.” In ad-
dition, a certificate is not required for construction, operation, or
extension of a facility “in the ordinary course of business.””® Thus, a
major transmission project that is constructed in Colorado and con-
tains interconnections to other transmission or distribution systems
which serve load in Colorado would likely need a certificate from
the Colorado PUC.

Along with supplying the required technical information and
design details, an applicant for a certificate of public convenience
and necessity for construction or extension of transmission facilities
is required to describe how it will achieve “prudent avoidance”
with respect to planning, siting, construction, and operation.”
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“Prudent avoidance” is narrowly defined to mean “striking a rea-
sonable balance between the potential health effects of exposure to
magnetic fields and the cost and impacts of mitigation of such ex-
posure.””8 An overrarching factor to be considered is the public in-
terest or need, although the scope of public interest or need is left to
the discretion of the Colorado PUC.”

Local Governments. The statute requiring a certificate of public conven-
ience and necessity specifies that no public utility may construct fa-
cilities within the territorial boundaries of a city or county unless
the utility complies with the applicable zoning requirements.®® A
public utility or power authority® is required to notify the affected
local government of its plans to site a major electrical facility within
the jurisdiction of the local government before filing a request for a
certificate of public convenience and necessity or making any an-
nual filing with the Colorado PUC that proposes or recognizes the
need for new construction.®? Typically, a county or city will ap-
prove a transmission line through the issuance of a special or con-
ditional use permit (a “Use Permit”).#* The decision of a local gov-
ernment denying a permit for a transmission facility or imposing
unreasonable restrictions in the permit may be appealed to the
Colorado PUC if (1) the applicant has applied to the Colorado PUC
for a certificate of public convenience and necessity, (2) such a cer-
tificate is not required, or (3) the Colorado PUC has issued an order
that conflicts with the local government’s action.® In considering an
appeal from a local decision, the Colorado PUC is required to bal-
ance the local governmental interest with the statewide interest in
the construction of the facilities. In particular, the Colorado PUC is
required to consider the demonstrated need for the facility, the ex-
tent that it is inconsistent with local land use plans and ordinances,
whether it would “exacerbate” a natural hazard, applicable engi-
neering standards, the merits of feasible alternatives proposed by
the applicant or the local government, the basis for the local gov-
ernment’s decision, the impact on local residents, and the safety of
the public.®

1041 Regulations. Colorado cities and counties are authorized to regulate
by permit activities within certain areas of state interest.’ These
permits are commonly referred to as “1041 permits” because the
statute was enacted in 1974 as H.B. 1041.8” The 1041 process is in
addition to the Use Permit process and often requires a substantial
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environmental analysis and consideration of project alternatives.
Not all counties in Colorado have adopted 1041 regulations, but in
those that have, the approval process for a project can be consid-
erably slowed and complicated by the 1041 process. The 1041 proc-
ess is applicable to “major facilities of a public utility,” defined to
include transmission lines and substations.® However, no decision
by an agency under the 1041 permit program may be inconsistent
with the Colorado PUC’s decision regarding public convenience
and necessity.”

Idaho

Siting. The Idaho Public Utilities Commission (“IPUC”) regulates siting of
major transmission facilities by public utilities in Idaho through the
Certificate of Public Convenience and Necessity (“CPCN”) proc-
ess.”! A “public utility” is defined to include an electrical corpora-

tion delivering service directly to the public.”? An “electrical corpo-
ration” is an entity operating an “electric plant” for compensation
within the state, except where the electricity is generated or distrib-
uted for the entity’s own use and not for resale.”® An “electric
plant” is defined broadly to include, without limitation, all real es-
tate, fixtures, and personal property owned, controlled, operated,
or managed in connection with or to facilitate the production, gen-
eration, transmission, delivery, or furnishing of electricity.** To be
considered a public utility, the entity must hold itself out as ready,
able, and willing to serve the public.®> Additionally, an entity only
becomes a regulated public utility when it becomes devoted to a
public use.”® The IPUC has interpreted the statutory definition of
“public utility” to exclude facilities used to provide interstate
transmission service which do not provide retail service.”

After filing an application for a CPCN, the IPUC holds a hearing
concerning the financial ability and good faith of the applicant and
the necessity for the additional service.”® The criterion used by the
IPUC to grant or deny a CPCN is the “present or future public con-
venience and necessity.””” In granting a CPCN, the IPUC considers
both state and regional needs. For example, the IPUC recently
granted a certificate for a Rocky Mountain Power Company 345 kV
transmission line based, among other things, on findings that the
transmission project will facilitate transfer of energy from planned
and existing generating resources in Idaho and Wyoming and de-
livery to load centers in Utah, improve the reliability of the cur-
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rently congested transmission system, and improve access to re-
gional markets. The IPUC also found that the transmission project
will provide a platform for adding future transmission facilities to
increase transfer capacity between east and west control areas.!®

If a CPCN is required, it must be issued before the public utility
may obtain any franchise, permit, right, or privilege from a mu-
nicipality or county.!%!

Interagency Collaboration. The Idaho Office of Energy Resources (“OER”)
was established in 2007 and has responsibility for energy planning,
policy, and coordination within the state.!®> The OER has proven ef-
fective in facilitating the coordination of state and local siting de-
partments, agencies, and governmental bodies to evaluate pro-
posed project plans and potential routes, to identify obstacles, and
to help identify solutions to the challenges facing a proposed pro-
ject.

Local Governments. Each local government in Idaho has the authority to
adopt its own zoning ordinance and comprehensive plan; there-
fore, the siting of electric transmission lines may be regulated dif-
ferently by different local governments.!®® The process for amend-
ing zoning ordinances and comprehensive plans may vary from
one county or municipality to the next; however, the general re-
quirements are governed by state law.!*

In addition to local zoning ordinances and comprehensive
plans, local governments are authorized by state statute to provide
for conditional or special use permits in their zoning ordinances.!%®
If a proposed use is conditionally permitted by the zoning ordi-
nance and is not otherwise in conflict with the comprehensive plan,
the local governing authority may issue a conditional use permit.!%
Construction of certain structures in a local government jurisdiction
which has elected to enforce building codes!’” also requires a permit
from the local jurisdiction.!%

An order of the IPUC, including the granting of a CPCN, may
preempt any action or order of a state or local government agency
in conflict with the IPUC order, so long as the IPUC has given the
agency the opportunity to consult with it before entering the or-
der.'” In addition, as noted below, local government regulation of
transmission facilities in an NIETC is preempted under certain cir-
cumstances.
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In 2009, the Idaho Legislature enacted a statute allowing the
IPUC to grant priority designation for a proposed transmission
project with a capacity of 230 kV or more.!'® The new statute re-
quires a reviewing state or local government agency to give the ap-
plication “priority or immediate attention” as it relates to reviews,
permits, reports, studies, or comments.!'! A decision by the IPUC
whether to grant priority designation is to be based on whether the
proposed transmission facilities will benefit Idaho customers and
the Idaho economy, improve transmission capacity and reliability
in Idaho and the region, and promote the public interest.!12

National Interest Electric Transmission Corridors. No construction of a
new transmission facility in excess of 115 kV capacity, an upgrade
of an existing line to at least 115 kV capacity, or associated substa-
tions, switchyards, and other facilities may be undertaken in a des-
ignated NIETC without a route certificate from the IPUC.!3 The
IPUC also has authority to preempt local government land use de-
cisions pertaining to the construction of transmission facilities lo-
cated within an NIETC if a local government has denied or has not
authorized construction of the transmission facilities or if a local
land use condition imposed by a local government is unreasonable
or uneconomical.'* To seek review of local government decisions
by the IPUC, the application for the route certificate must include a
statement as to whether the proponent of the project is requesting
local government preemption!’® and a list of local government land
use applications that are pending, denied, or the conditions to
which the proponent objects.!® In addition, the lines must be used
in interstate commerce, and the proposal must meet certain criteria
including consideration of the regional or national benefits ex-
pected from the facilities, the reduction in transmission congestion
in interstate commerce, consistency with national energy policy,
enhancement of energy independence, consistency with the public
interest, minimization of environmental impacts, the financial ca-
pability of the proponent, and maximization of existing transmis-
sion facilities to the extent reasonable, economical, and consistent
with reliability planning.!”

Although the IPUC’s jurisdiction is usually limited to public
utilities, its jurisdiction is expanded under this statute to apply to
the construction or modification of any transmission facility within
a designated NIETC, whether or not by a public utility.!8

Transmission Siting in the Western United States © 2009 22 HOLLAND&HART. PN



A final order granting a route certificate issued by the IPUC
binds the state and each of its agencies, divisions, bureaus, com-
missions, boards, and local governments as to the approval of the
authorized transmission route and the construction and operation
of the authorized transmission facility.!'* The route certificate also
authorizes the transmitting utility to exercise the right of eminent
domain.!?

Montana

Siting. Montana’s transmission siting process is governed by the Montana
Major Facility Siting Act of 2003 (“MFSA”)," which consolidates
the siting process and most permitting functions under the Mon-
tana Department of Environmental Quality (“DEQ”). In the state-
ment of policy of the MFSA, the Montana Legislature makes it clear
that the principal purpose of the MFSA is to protect “the environ-
mental life support system” and prevent the “unreasonable deple-
tion and degradation” of natural resources.!”? Pursuant to the
MFSA, a “facility” may not be constructed in the state without a
Certificate of Compliance (“CC”) from the DEQ.!?® The DEQ has ju-
risdiction over the construction and transmission siting process re-
gardless of whether an otherwise regulated “public utility” is the
applicant for the CC.1

The MFSA defines a “facility” to include an electric transmis-
sion line and associated facilities of a design capacity of more than
69 kV with exceptions for certain lines that are of short lengths,
have obtained rights-of-way from most of the landowners along the
route, or increase capacity only up to a certain point within existing
easements or rights-of-way.'” The term “public utility” is defined
to include public and private corporations, companies, individuals,
and associations, and their lessees, trustees, or receivers that own,
operate, or control any plant or equipment in Montana for the pro-
duction, delivery, or furnishing of light or power for businesses,
manufacturing, or household use to other persons, firms, associa-
tions, or corporations.!#

The Montana Public Service Commission (“MPSC”) is not in-
volved in siting and permitting transmission lines, even for a public
utility. Rather, the MPSC oversees operations of public utilities to
ensure that they provide adequate service to customers at reason-
able rates.!'”
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An application for a CC must contain, among other things, a
statement explaining the need for the facility based on technical
and economic considerations.'?® The economic considerations in-
clude analyses of costs, sources and flows of energy on the pro-
posed line, and the feasibility of the line.!” In addition, if the
transmission grid of which the proposed line will be a part is man-
aged by a regional transmission organization, the application is re-
quired to address congestion and costs of congestion and include
evaluations of the proposed facility prepared by a regional plan-
ning organization.'®® Currently there are no formal FERC-approved
or operational regional transmission groups in Montana.

The application is also required to include a description of rea-
sonable alternate locations for the facility’® and an environmental
study plan (at the application’s option) showing compliance with
these listed requirements.! Within nine months following accep-
tance of the application, the DEQ must issue a report containing
any DEQ studies, evaluations, recommendations, and other perti-
nent documents resulting from DEQ’s study and evaluation of the
application.’®® An environmental impact statement or analysis pre-
pared pursuant to the Montana Environmental Policy Act'3* may be
included in the DEQ findings if compelling evidence indicates that
adverse environmental impacts are likely to result from the con-
struction and operation of the proposed facility.’® The MFSA al-
lows an expedited review process in limited circumstances.!3

The Montana Departments of Transportation; Fish, Wildlife and
Parks; Natural Resources and Conservation; Revenue; and Public
Service Regulations, along with the Consumer Counsel, are each
required to report information to the DEQ relating to impacts of the
proposed project. These reports may include opinions as to the ad-
visability of granting, denying, or modifying the CC.1%

The CC issued by the DEQ must include an environmental
evaluation statement that includes the environmental impacts of
the proposed facility and any adverse environmental impacts that
cannot be avoided by issuance of the CC and a plan for monitoring
environmental effects of the facility.!*® The DEQ must also file a rec-
ommendation with the FERC for a “facility” that is subject to
FERC.?® Accordingly, the FERC project applicant must file “notice
of and a copy of the federal application” with the DEQ.!4

Within 30 days after the issuance of DEQ’s report, the DEQ is
required to approve a proposed facility if the DEQ determines,
among other things, that there is a basis of need for the facility, fo-
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cused on technical and economic aspects of the line, although not
explicitly on regional or national interest considerations.!*! The
DEQ must also determine that the facility minimizes adverse envi-
ronmental impacts; that the facility is consistent with regional plans
for expansion of the “appropriate grid of the utility systems serving
the state and interconnected utility systems;” that the facility will
serve the interests of “utility system economy and reliability;” and
that the facility will serve the public interest, convenience, and ne-
cessity.’? The determination of the public interest, convenience,
and necessity entails not only the basis of need for the facility and
the nature of the probable environmental impacts, but also the
benefits to the applicant and state resulting from the facility, the ef-
fects on economic activity resulting from the proposed facility, the
effects of the proposed facility on the public health, welfare, and
safety, and any other factors DEQ considers relevant.!*? The finding
of public interest, convenience, and necessity in the CC presump-
tively qualifies the facility to exercise eminent domain powers un-
der Montana law.!4

As a practical matter, there is no effective legal means to compel
the DEQ to complete an environmental impact statement or issue a
CC on the time-table that the statute appears to require. A CC and
associated environmental evaluation for a major transmission
line typically will require at least 18 to 36 months to complete from
date of application, even if there is minimal opposition.

Local Governments. Local governments are empowered to establish zon-
ing districts*® and to require permits for construction of buildings
or structures.!* Cities and towns may adopt and enforce zoning or-
dinances under the Municipal Zoning Enabling Act.'¥” The Mon-
tana County Planning and Zoning Commission Act allows a county
to enact zoning regulations.!® Most of the 54 Montana counties do
not have formally enacted zoning and permitting regulations and
requirements specifically applicable to siting and constructing
structures such as transmission lines.

The MFSA explicitly provides that no Montana state, regional,
or local agency or government may require any approval, consent,
permit, certificate, or other condition for the construction, opera-
tion, or maintenance of a facility authorized by a certificate issued
pursuant to the MFSA.'* The MFSA thus supersedes all other Mon-
tana state and local laws or regulations concerning siting jurisdic-
tion and requirements.'™ The MFSA also applies to all federal facili-
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ties and to all facilities over which an agency of the federal gov-
ernment has jurisdiction to the fullest extent allowed by federal
law 151

Nevada

Siting. The Public Utilities Commission of Nevada (“PUCN”) has author-
ity over siting of transmission lines of 200 kV or more.!>> No person
may commence construction of a “utility facility” in Nevada with-
out first obtaining a permit for such construction from the PUCN.'%
This requirement is not limited to public utilities, but rather applies
to any person, other than a local government.!* A “utility facility”
includes electric transmission lines and transmission substations
that are designed to operate at 200 kV or more, not required by lo-
cal ordinance to be placed underground, and constructed outside
any incorporated city.!

Nevada law defines a “public utility” to include “[a]ny plant or
equipment . . . for the production, delivery or furnishing for or to
other persons, including private and municipal corporations, . . .
light, power in any form or by any agency . . ..”% “Public utility”
does not include “[p]ersons who are engaged in the production and
sale of energy, including electricity, to public utilities, cities, coun-
ties or other entities which are reselling the energy to the public.”'%”
“Electric utility” is defined as a “public utility . . . in the business of
providing electric service to customers,”!*® but does not include a
cooperative association or nonprofit entity that provides service
only to its members.! Municipalities and certain trusts are exempt
from Nevada’s requirements to apply for a certificate of public
convenience and necessity.!*

Notwithstanding the broad nature of the PUCN'’s authority, the
PUCN and other local permitting entities are required to cooperate
with each other and the appropriate federal agencies on applica-
tions for permits, licenses, and other approvals to construct a utility
facility and to coordinate their activities, including conducting
hearings or environmental reviews.!¢!

An application for a permit to construct a utility facility is re-
quired to include a summary of environmental impact studies of
the proposal; except that, if the application is for a utility facility for
which a federal agency is required to conduct an environmental
analysis, the application must be filed no later than the date on
which the project proponent files the application for approval with
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the appropriate federal agency. The proponent must also file an
amended application with the PUCN no later than thirty days after
the issuance by the federal authority of the final environmental as-
sessment or environmental impact statement relating to construc-
tion of the utility facility.!¢2

A copy of each application and amended application for con-
struction of a utility facility filed with the PUCN must also be filed
with the Nevada Division of Environmental Protection.’®® The ap-
plication and amended application must also be provided to each
local government in which the utility facility is proposed to be sited
for both its primary proposed location and any alternate proposed
locations.!¢4

The general description of the location of the proposed utility
facility in the application must include any alternative locations of
the proposed utility facility and the reasons why the primary pro-
posed location of the proposed utility facility is best suited.!® In
addition, the amended application must include, among other
things, not only details of the environmental analyses, but also an
explanation of the need for the proposed utility facility to ensure
reliable utility service to customers in Nevada and an explanation
of how the proposed utility facility will serve the public interest.'¢

The explanation as to why a proposed transmission project is
needed to ensure reliable utility service must include a description
of the extent to which it will achieve interstate benefits.” The ex-
planation of how the proposed utility will serve the public interest
must include a description of the economic benefits that the pro-
posed utility facility will bring to the applicant and Nevada.'® If a
“public utility” applies to the PUCN for a permit for the construc-
tion of a utility facility, the PUCN has exclusive jurisdiction with
regard to the determination of whether a need exists for the facility,
and no other permitting entity may consider whether a need exists
for the utility facility in its review of any application for a permit,
license, or other approval for the construction of the utility facil-
ity.169

After a person files the application, the PUCN must either grant
or deny the application within 150 days after the application is
tiled, or 120 days after an amended application is filed, unless oth-
erwise required under federal law.”’ All other permitting entities
are required to grant or deny an application for the facility within
the same time frame if the application was filed on or before the
date of the filing of the application with the PUCN or with the ap-
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propriate federal agency.'”! The PUCN'’s order approving the per-
mit will include a list of permits that must be obtained prior to the
PUCN issuing the final construction permit. Once the other permits
have been obtained, the construction permit is issued without fur-
ther PUCN review.!”2

Although the review process is extensive, the actual practice in
Nevada is fairly streamlined. During the review of an application
for a permit to construct a new transmission line, the PUCN often
acts as a clearinghouse. Among other things, the PUCN will ensure
that all affected state agencies review the application and have an
opportunity to provide input. As a result, by submitting the appli-
cation with the PUCN, the project will be subject to the input of all
affected state agencies in Nevada at one central location. The PUCN
also frequently issues compliance orders prior to issuing the con-
struction permit. Such compliance orders will identify other local,
state, or federal requirements that must be met prior to issuance of
the actual construction permit. In this way, the PUCN makes an ini-
tial determination of the need and sets out a clear road map for a
public utility to obtain the construction permit.

Local Governments. Authority over zoning, subdivisions, and related en-
titlements in Nevada is delegated by statute to counties and mu-
nicipalities.””? Land use matters are primarily governed by two
county- or municipal-level documents—the Master Plan and the
Development Code. The specific requirements for zoning and enti-
tlements are generally found in the Development Code.

For each county, the zoning map largely governs where a
transmission line can be sited and which development regulations
(e.g., height limitations, setbacks, or screening/landscaping) will
apply. For example, subject to obtaining a special use permit, Clark
County allows for commercial transmission line uses in all zoning
districts.'”* In most of Nye County, “open use” zoning is em-
ployed,'” whereas Elko, Lincoln, and White Pine counties each al-
low transmission lines in most rural zoning districts subject to ob-
taining a special use permit.176

In most Nevada counties, a special use permit is required prior
to initiating construction of a transmission line.'”” Special use per-
mits are discretionary approvals of the local jurisdiction and are not
granted as a matter of right.!”8 All special use permit applications
must be considered at a public hearing, with the county planning
commission as the decision body for the application and the board

Transmission Siting in the Western United States © 2009 28 HOLLAND&HART. PN



of commissioners as the appellate body.” The specific require-
ments for a special use permit vary slightly among jurisdictions.
Generally, an applicant must be able to show that the proposed use
is in harmony with the purposes, objectives, and standards of the
relevant zoning district; that the proposed use will not result in a
material adverse impact on adjacent properties or upon the public
health, safety, and general welfare; and that the necessary
infrastructure is in place to support the proposed use.!®

New Mexico

Siting. In New Mexico, no electric transmission line with a capacity of 230
kV or more may be constructed by any person, including a munici-
pality, within New Mexico unless the project has been approved by
the New Mexico Public Regulation Commission (“NMPRC”).’¥! No
other state agency has siting authority for high-voltage transmis-
sion facilities in New Mexico.

If the proponent of the project is a “public utility,” the propo-
nent is also required to obtain a Certificate of Public Convenience
and Necessity (“CPCN”) from the NMPRC before commencing
construction.’® “Public utility” is defined to include a person “not
engaged solely in interstate business” who owns, operates, leases,
or controls any facility for the transmission of electricity.’®® The
NMPRC may approve the application for the CPCN without a for-
mal hearing if no protest is filed within sixty days after the date of
notice by the NMPRC that the application has been filed.’® In any
case, the NMPRC must issue an order granting or denying the ap-
plication within nine months after the date the application is filed
with the NMPRC.% If the NMPRC fails to issue its order within
nine months, the CPCN is deemed to be granted, subject to one six-
month extension by the NMPRC.18

In addition to the CPCN for public utilities, any person propos-
ing to develop a transmission facility with a capacity of 230 kV or
more must also file an Application for a Location Permit with the
NMPRC.'” A public utility may simultaneously file its applications
for a CPCN and for a Location Permit.!s8 The Application for a Lo-
cation Permit includes any environmental studies required by
NEPA or equivalent studies.’® The NMPRC’s decision on a Loca-
tion Permit application is determined by whether the proposed lo-
cation will “unduly impair important environmental values,” and,
if it does, whether those impacts can be mitigated.!?
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If the right-of-way for the proposed transmission line will be
greater than 100 feet, the proponent must obtain a Determination of
Right-of-Way Width from the NMPRC before constructing the fa-
cilities.!”!

Local Governments. As a general proposition, each local government in
New Mexico has a planning and zoning process that governs pro-
posed construction of an electric transmission line.'”? The degree of
sophistication and detail on the land use requirements vary widely
among the cities and counties in the state. Bernalillo County, for
example, requires a special use permit for utility facilities, although
it does not have detailed requirements relating to transmission
lines.!?

No Location Permit application may be approved by the
NMPRC that violates an existing state, county, or municipal land
use statutory or administrative regulation unless the NMPRC finds
that the regulation is “unreasonably restrictive and . . . not in the in-
terest of the public convenience and necessity.”1%

Renewable Energy Transmission Authority. There is no requirement that
the NMPRC or local government bodies consider state, regional, or
interstate benefits in addressing electric transmission projects, nor
is there any provision specifically addressing proposed projects
with a designated NIETC. However, in July 2007, the New Mexico
Legislature promulgated the Renewable Energy Act (“REA”),'% the
purpose of which is to encourage the “generation of electricity
through the use of renewable energy” and to “promote energy self-
sufficiency, preserve the state’s natural resources and pursue an
improved environment in New Mexico.”" In furtherance of those
purposes, the Legislature declared that “it may serve the public in-
terest for public utilities to participate in national or regional re-
newable energy trading.”!?”

To encourage renewable energy projects, the Legislature created
the New Mexico Renewable Energy Transmission Authority
(“RETA”), which is charged with implementing the REA.® RETA
is authorized to enter into contracts and partnerships with public
and private entities and to identify and establish electric transmis-
sion corridors within the state. It is also authorized to participate in
regional transmission forums to “coordinate, investigate, plan, pri-
oritize and negotiate with entities within and outside the state for
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the establishment of interstate transmission corridors.”' To this
point, no corridor has been identified.

Oregon

Siting. In order to site a major electric transmission line in Oregon, a de-
veloper must obtain a siting certificate from the Oregon Energy Fa-
cility Siting Counsel (“EFSC”). The EFSC consists of seven mem-
bers who are appointed by the Governor and confirmed by the
Oregon Senate.”® The EFSC is required to further the policy of the
state to site energy facilities consistent with the protection of public
health and the environment and to cooperate with the federal gov-
ernment to establish a comprehensive system for siting energy fa-
cilities.?0!

The EFSC must issue a siting certificate in order for qualifying
energy facilities to be built and operated.?”> “Energy facilities” are
defined to include high voltage transmission lines that are more
than ten miles in length with a capacity of 230 kV or more, con-
structed in more than one city or county of Oregon.?®® The defini-
tion does not include lines proposed for construction entirely
within 500 feet of an existing corridor occupied by high voltage
transmission lines with a capacity of 230 kV or more, or lines of 57
kV or more that are rebuilt and upgraded to 230 kV along the same
right of way.?

In reviewing an application for a major transmission project, the
EFSC determines compliance with not only its own standards, but
also the standards of most other state and local permitting agen-
cies.?® Thus, if another state or local agency would normally issue a
permit, license, or certificate that addresses some aspect of the pro-
posed facility, the decision to issue that permit is made by the EFSC
as a part of the site certificate.’’® Moreover, once the site certificate
is issued, any affected state agency or local political subdivision
must promptly issue the permits, licenses, and certificates ad-
dressed in the site certificate. The only issue in reviewing a state or
local agency’s issuance of a required permit is whether the permit
is consistent with the terms of the site certificate.2””

Each state or local government agency that issues a permit, li-
cense, or certificate will continue to exercise enforcement authority
over such permit, license, or certificate, but the EFSC retains the au-
thority to inspect or request other agencies to inspect the facility to
ensure that the certificate holder is operating the facility in compli-
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ance with the terms and conditions of the site certificate.2’® Further,
if there is a conflict between the EFSC’s rules and another state
agency’s rules regarding the construction and operation of facilities
pursuant to a site certificate, the EFSC’s jurisdiction supersedes the
other agency’s jurisdiction regarding matters included in and gov-
erned by the site certificate.?” However, the EFSC does not have ju-
risdiction over matters delegated by the federal government to
other state agencies.?!?

An applicant for a siting certificate is required to submit a No-
tice of Intent (“NOI”) to the EFSC and the Oregon Department of
Energy (“ODOE”) that contains detailed information about the pro-
posed facility sufficient for the preparation of a Project Order.?!!
Among other things, the NOI must indicate whether the applicant
intends to obtain local government determination of the proposal’s
consistency with statewide land use planning goals or whether it
wishes the EFSC to make that determination.?? In the latter case,
the EFSC will appoint a Special Advisory Group (“SAG”), which
consists of the governing body of any local government within the
jurisdiction of which the facility is proposed to be located.?’* The
ODOE will contact the SAG upon receiving the preliminary appli-
cation and request the local government’s applicable substantive
criteria and statewide planning goals.?'* Based on such criteria, the
ODOE will make appropriate recommendations to the EFSC re-
garding the proposed facility’s compliance with state and local land
use requirements.?!s

If any substantive local criteria conflict with State statutes and
rules, the EFSC may resolve the conflict “in the public interest” but
may not override any state statute.?’® For projects that involve mul-
tiple jurisdictions, the EFSC must decide whether to follow SAG
recommendations, statewide planning goals, or a combination
thereof.?'” In addition, the EFSC must decide whether the facility
complies with any rules and goals of the Oregon Department of
Land Conservation and Development (“DLCD”) and any land use
statutes directly applicable to the facility.?!® If the proposed facility
does not comply with one or more of the applicable substantive cri-
teria, then the EFSC must decide whether the facility complies with
the statewide planning goals. If the proposed facility does not com-
ply with a statewide planning goal, then the EFSC may find that
the facility qualifies for an exception to that goal.??

The NOI is required to identify significant potential environ-
mental impacts from the construction and operation of the pro-
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posed facility”® and a statement of the means by which the appli-
cant intends to comply with state carbon emissions standards.?!
Copies of the NOI are required to be submitted to other reviewing
state agencies, governments of cities and counties within the site
area, and federal land management agencies with jurisdiction over
any part of the site.> Once the ODOE reviews the NOI and the
comments and recommendations received from the other agencies,
the ODOE will prepare and submit a Project Order to the applicant.
The purpose of the Project Order is to compile the applicable stat-
utes, rules, ordinances, permit requirements, and any other special
information needed for the site certificate application.??

Upon issuance of the Project Order by ODOE, the applicant
submits a preliminary application. The application is considered
“preliminary” until the ODOE determines that the application is
complete.”? Among other things, the applicant is required to pro-
vide sufficient evidence to enable the EFSC to determine a need for
the electric transmission lines.??

The ODOE prepares a memorandum to accompany each copy
of the preliminary application sent to the other agencies.?”® The re-
viewing agencies submit written comments and recommendations,
as well as the status of any requests for permits already submitted
by the applicant.?? The ODOE will then issue a Proposed Order
and a notice of a contested case on the Proposed Order.?® The ap-
plicant is automatically a party in the contested case proceedings.?”
However, the only other individuals who may request party status
in the proceedings are those who publicly commented on the site
certificate application and draft Proposed Order.? If no person re-
quests party status, the proposed order will be forwarded to the
EFSC and the contested case will be considered concluded.?! If
there are one or more challengers, the hearing officer will submit a
proposed contested case order with the officer’s findings of fact,
conclusions of law, and recommended site certificate conditions on
the issues of the contested case,?*? after which the EFSC will issue a
final order granting or denying the application for the site certifi-
cate.??

The ODOE will typically issue a Project Order within 140 days
after receiving the applicant’s NOIL.?* Unless the proposed project is
under expedited review, the applicant may not submit its Prelimi-
nary Application until the ODOE issues the Project Order. Once the
applicant receives the Project Order, the applicant will have two
years after the date of submission of the NOI to submit an applica-
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tion for a site certificate or else the NOI will expire.?®® Once the
complete application is filed, the EFSC has 12 months to issue a fi-
nal decision regarding an application for a site certificate for the
operation and construction of an electric transmission line.??¢ How-
ever, the EFSC’s failure to meet this deadline does not constitute an
automatic denial or approval of the application.?”

When deciding whether to approve or deny an application for a
siting certificate, the EFSC must apply both its own standards and
those of other agencies.”® The EFSC standards for siting a new
transmission facility?® include applicable rules, standards, and or-
dinances of other agencies,?’ statewide land use planning goals,?!
and the avoidance or mitigation of impacts to protected areas and
protected fish and wildlife.?*> The EFSC must also find a “need” for
the new electric transmission facilities.?** “Need” is demonstrated if
the facility is consistent with Least Cost Plan provisions,?* the facil-
ity is consistent with the System Reliability Rule,? or the facility is
proposed to be within a NIETC .24

The Oregon Public Utility Commission (“OPUC”) is one of the
many reviewing agencies that play an active role in the site certifi-
cate application process.?” The applicant must submit copies of its
NOI and preliminary application to the OPUC.* Likewise, the
ODOE will request recommendations, comments, and a list of the
OPUC’s rules, regulations, and permitting requirements at multiple
points during the application process.?* Ultimately, however, the
EFSC decides whether the proposed transmission lines comply
with the OPUC’s regulations, and the OPUC is bound by the
EFSC’s decision.??

When a person or entity proposes to construct an overhead
transmission line necessitating condemnation of land or an interest
therein, the person must obtain a certificate of public convenience
and necessity from the OPUC by setting forth a detailed description
and purpose of the transmission line.?! However, if the proposed
transmission facility is subject to the jurisdiction of the EFSC, the
OPUC is required to assure that the proposal has been certified by
the EFSC.?? For a proposal subject to EFSC jurisdiction, the only
new information that the applicant must provide in order to satisfy
the OPUC’s requirements for a certificate of public convenience
and necessity is an explanation of the necessity and convenience for
exercising eminent domain over the property.?*
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Local Governments. When the applicant files a preliminary application
with the EFSC, the applicant must choose whether to seek land use
approval from the local jurisdiction or to have the EFSC make the
land use determination.?* If the applicant chooses to seek land use
approval at the local level, then the applicant must follow the local
procedures and comply with all local land use ordinances.?®> The
EFSC will issue a site certificate for the project only if the local ju-
risdiction has approved the proposed land use. If the applicant
chooses instead to have the EFSC make the land use determination,
the EFSC must make findings of compliance with the local land use
ordinances.”® Local officials are asked to identify the “applicable
substantive criteria” of local land use ordinances and comprehen-
sive plan that the EFSC should apply to the proposed facility.?”

Local review and permitting of a transmission line project will
vary depending on the city and county. The DLCD sets the overall
rules for land use planning decisions, provides technical assistance
and grants, and reviews local plan amendments for compliance
with the cities and counties.?® Each city and county in Oregon is
required to have a comprehensive land use plan and implementing
regulations.?

If a proposed transmission line would cross more than one local
government jurisdiction or more than three zones in any one juris-
diction, the EFSC may choose not to apply the applicable substan-
tive criteria recommended by the SAG and instead evaluate the
proposed facility against the statewide planning goals or against a
combination of the applicable substantive criteria and statewide
planning goals.?? The EFSC must consult with the SAG and con-
sider the number of jurisdictions and zones in question, the degree
to which the applicable substantive criteria reflect local government
consideration of energy facilities in the planning process, and the
level of consistency of the applicable substantive criteria between
the various zones and jurisdictions.?!

Utah

Siting. Although the Utah Public Service Commission (“UPSC”) has broad
jurisdiction to regulate every public utility in the state, it does not
have direct siting authority for major transmission facilities. In fact,
there is no Utah state agency that is charged with making siting de-
terminations for major energy facilities. Rather, siting approval
comes in the form of the various local land use and federal, state,
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and local permits applicable to the project, including the granting
of a Certificate of Public Convenience and Necessity (“Certificate”)
by the UPSC to a public utility proposing to construct a major
transmission line.

“Public utility” is defined to include an “electrical corporation”
performing or delivering service to the public generally for domes-
tic, commercial, or industrial use.?®> “Electrical corporation” is de-
tfined to include every corporation owning, controlling, operating,
or managing any electric plant, or in any way furnishing electric
power for public service within the state, except where electricity is
distributed by the producer solely for the producer’s own use.?¢®
“Electric plant” includes all real estate, fixtures, or personal prop-
erty owned or controlled in connection with the production, gen-
eration, transmission, or delivery of electricity.?

Service to the “public” is the defining feature of a public util-
ity.2® If an electric company holds itself out to serve “all who wish
to avail themselves of its services,” it is a public utility subject to the
jurisdiction of the UPSC.2%¢ Municipal utilities are not subject to the
jurisdiction of the UPSC,?” although the Utah Supreme Court has
held that an interlocal agency consisting of Utah municipalities is
subject to UPSC jurisdiction insofar as it was required to obtain a
certificate of public convenience and necessity for a major transmis-
sion project outside the boundaries of its member municipalities.?

An electric corporation “may not establish, or begin construc-
tion, operation, [or extension,] of a line, route, plant, or system . . .
without first having obtained from the commission a certificate that
present or future public convenience and necessity does or will re-
quire the construction.”?® The applicant is required to file a state-
ment with the UPSC that the proposed line, plant, or system will
not conflict with or adversely affect the operation of any existing
certificated public utility that serves the same territory.?”’ Further-
more, an applicant for a certificate is required to file with the UPSC
evidence showing that the utility has received or is in the process of
receiving the necessary consent or franchise from the proper mu-
nicipal or county authority.?”! The UPSC may, after the hearing, is-
sue the certificate, refuse to issue the certificate, or issue the certifi-
cate for the construction of only a portion of the project.?? The
UPSC has considerable latitude when reviewing a certification ap-
plication.?”

Electric utilities are required to file a report with the UPSC at
least thirty days before beginning construction of a transmission
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line ten miles or more in length with a design voltage of 138 kV or
greater, if the cost of the project will be greater than $10 million.?”*
The pre-construction report must include, among other things, a
description of the purposes and reasons for the proposed facilities;
a description of how the utility has or will obtain any required con-
sent, franchise, or permit from the appropriate county, city, or other
public authority, and any other necessary authorizations; and in-
formation to show that any proposed line will not conflict with,
adversely affect, or extend into the area of operations of any exist-
ing certificated public utility that supplies the same product or ser-
vice to the public.?”®

In 2008, the Utah State Legislature enacted S.B. 202, which
amended the definition of “public utility” by expanding the exemp-
tion from regulation for independent energy producers and adding
a definition of “independent power production facility.”?”¢ Before
the amendment, the exemption applied to “small power production
facilities,” which were defined as facilities with a capacity no
greater than 80 MW, qualifying small power facilities under federal
law, and generators of electricity solely from biomass, renewable
resources, geothermal resources, or some combination thereof.?” As
amended, the statute now provides that “[a]n independent energy
producer is exempt from the jurisdiction and regulations of the
commission with respect to an independent power production fa-
cility if . . . the commodity or service is sold by an independent en-
ergy producer solely to an electrical corporation or other wholesale
purchaser . . ..”?"

The UPSC has cast some doubt on whether transmission facili-
ties constructed by an independent energy producer in order to in-
terconnect with the grid are exempt from the Certificate require-
ment. In a recent case involving the Milford Wind Corridor project
in Beaver County, the UPSC held that the wind farm itself was ex-
empt from the requirement to obtain a Certificate as an independ-
ent energy producer under S.B. 202, but that the 90-mile transmis-
sion line necessary to connect the wind farm with the grid so as to
move the electricity to wholesale purchasers in California was not
part of the independent energy producer facility and, therefore, not
exempt from the requirement to obtain a Certificate.””” The UPSC
reasoned that the exemption for “independent power production
facility” is limited to a facility that “produces electric energy.” In
addition, the UPSC held that the exemption does not apply to facili-
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ties for the “delivery” of the electricity otherwise sold “solely to an
electrical corporation or other wholesale purchaser.”2%

Local Governments. An applicant proposing a project to a Utah local gov-
ernmental entity is entitled to approval of a land use request if the
application conforms to the requirements of the pertinent local zon-
ing ordinances, unless the local planning commission makes a find-
ing on the record that a compelling, countervailing public interest
would be jeopardized if the application were approved.®! Local
land use ordinances may include "conditional uses" as a category of
permitted operations in a given zone, such as transmission lines.??
The conditional use permit process is very similar in most Utah
counties, with the major variations being which entity holds final
authority to grant a conditional use permit and whether utility pro-
jects are classified as permitted or conditional uses under the par-
ticular county’s zoning ordinance.?

A local government or public utility may seek the assistance of
the Utility Facility Review Board (“Review Board”) to resolve is-
sues related to the siting and construction of facilities by public
utilities, including transmission lines.?®* If a local government is
considering imposing conditions on the construction of a facility,
the utility is required to provide to the local government informa-
tion regarding the standard costs and the estimated excess costs of
the facility if constructed in accordance with the proposed condi-
tions.?®> If the excess costs are not recoverable by the public utility
through its rates, the local authority is required to pay those costs
unless the Review Board decides otherwise.?

The Review Board consists of the members of the UPSC and one
individual each appointed by the Governor from lists of nominees
from the Utah League of Cities and Towns and the Utah Associa-
tion of Counties.?®” The Review Board hears disputes regarding the
excess costs of a project resulting from local government require-
ments; local requirements that will not permit the utility to provide
service to its customers in a safe, reliable, adequate, or efficient
manner; prohibition on construction by the local government; fail-
ure of the local government to make a final decision on the public
utility’s application for a permit, authorization, approval, or excep-
tion with respect to the facility within 120 days after the
application; and inconsistent decisions from more than one local
government on a project.?s
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To date, the Review Board has issued only one written decision,
involving a dispute between PacifiCorp and West Jordan City.?® In
2005, PacifiCorp appealed to the Review Board when the City de-
nied a conditional use permit for the construction of a permanent
substation in the “target location” selected by the utility. After
hearing evidence from both parties, the Review Board held that re-
quiring PacifiCorp to construct the substation at one of the alterna-
tive sites suggested by the city would degrade electric service and
reliability and ordered the city to issue the conditional use per-
mit.??

In 2009, the Utah State Legislature enacted the Siting of High
Voltage Power Line Act,?' which governs the obtaining of a land
use permit by a public utility from a local governmental authority
for a high voltage power line with a minimum nominal voltage of
230 kVA .22 A public utility proposing a high voltage transmission
line is required to notify the local land use authority of its intent to
tile a land use application at least 90 days before submitting the
application.?”® The proponent is also required to send a notice of in-
tent to file an application for a conditional use permit to the local
government and landowners within the proposed corridor at least
60 days before filing the application and to set up a website to pro-
vide information about the proposed facility and publish a notice in
the local newspaper of the filing of the notice of intent.** The public
utility is also required to conduct public workshops in the area of
the proposed transmission line.”> The land use authority is re-
quired to grant or deny the application within 60 days after the ap-
plication is filed.?” The Review Board may review the land use au-
thority’s land use permit decision.?”

Utah Generated Renewable Energy Infrastructure Authority. The 2009
Utah State Legislature created the Utah Generated Renewable En-
ergy Electricity Network Authority (“Authority”).® The Authority
is required to review the location and availability of renewable en-
ergy resources serving electric loads in the state, determine
whether there is adequate transmission capacity to bring those re-
sources to market, prioritize transmission projects, and fund plans
to provide for connecting renewable energy sources to transmission
facilities.?” The Authority may issue bonds to fund qualifying
transmission projects,’® which are those which will contribute to
state and local economies, maximize connections to renewable en-
ergy, and otherwise meet criteria relating to generation of revenue,

Transmission Siting in the Western United States © 2009 39 HOLLAND&HART. PN



technical and environmental requirements, and compliance with
regulations of the FERC, UPSC, and North American Electric Reli-
ability Council relating to transmission line development.3"!

Washington

Siting. The State of Washington Energy Facility Site Evaluation Council
(“EFSEC”) was created by the Energy Facilities Site Location Act
(“EFSLA”).32 The EFSEC consists of representatives from various
state agencies®® and, on a project-by-project basis, representatives
of affected local governments.?* The EFSEC coordinates all of the
evaluations and permits for siting certain energy facilities in Wash-
ington.3® The EFSLA supersedes all siting decisions by other state
or local government entities.3%

The EFSLA applies to all facilities in a designated NIETC*” and
to other transmission facilities in excess of 115 kVA capacity re-
gardless of whether they are in an NIETC.3® However, the EFSEC
has historically taken the position that it has jurisdiction over all
electric transmission facilities without regard to length or voltage.
The EFSEC relies on the definition of “Electric Transmission Facili-
ties,” which is “electric power lines and related equipment,” and on
the definition of “Energy Facilities,” which is “an energy plant or
transmission facilities . . ..”%%” Consistent with this interpretation, no
stand-alone transmission lines have been sited in Washington
without EFSEC approval for at least 20 years.

The EFSEC is charged with developing environmental guide-
lines for the certification of energy facilities; recommending to the
governor whether to approve a siting application; integrating pro-
ject review with applicable federal agencies; communicating con-
cerns to other states, regional organizations, and the federal gov-
ernment with regard to an energy facility that may affect the state;
and serving as an interagency coordinating body for energy is-
sues.’® The process for obtaining site approval for electric transmis-
sion facilities in Washington comprises several steps, including un-
dergoing a preliminary site study,’!! completing a detailed
application proposal,®? public hearings,’'® a recommendation to the
governor,®* and finally a Site Certification Agreement (SCA) exe-
cuted by the governor.

The project may require a simple Environmental Checklist or, as
is most likely, a more detailed Environmental Impact Statement.?!
The EFSEC’s policy is to conduct cooperative NEPA/State Envi-
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ronmental Policy Act (“SEPA”) reviews when possible.’'” For major
energy facilities, the EFSEC becomes the lead SEPA agency.’'8 The
EFSEC is also the permitting agency for air, water, or hazardous
waste permits that may be needed by the facility.?’* The State At-
torney General’s Office appoints a Counsel for the Environment af-
ter an application has been filed to represent the public and its in-
terest in protecting the quality of the environment.3?

The EFSEC is responsible for ensuring that all environmental
and socioeconomic impacts are considered before a site is ap-
proved.’?! The EFSEC is also required to balance the increasing de-
mands for energy with the broad interests of the public.3? The ap-
plicant is not required to demonstrate need because the
Washington State Legislature has already declared the “pressing
need for increased energy facilities” in the state.’? In addition, the
EFSEC is explicitly prohibited from considering the fuel source of
the electricity carried by the proposed transmission facilities.**

Within 12 months after the receipt of an application, the EFSEC
must submit its recommendation to the governor for approval.?®
The governor has 60 days after the date of receipt of the recom-
mendation to approve, deny, or request reconsideration of the pro-
posed project.3?

The EFSEC is required to consult with other state agencies, utili-
ties, local governments, public interest groups, tribes, and other in-
terested parties to gather input on the appropriate limits on federal
transmission siting authority within the state and to convey that
input to the U.S. Secretary of Energy and to the FERC.3?” The EFSEC
is also the designated state authority for purposes of transmission
facility siting under NEPA, and in that role the EFSEC has author-
ity to approve the siting of those facilities and consider the inter-
state benefits expected from the proposed facilities.3?

Local Governments. Washington counties and municipalities are empow-
ered to regulate the siting of electric transmission lines through
their respective comprehensive planning and development regula-
tion processes.’” In particular, local governments are required to
develop a comprehensive plan to encourage the most appropriate
uses of land throughout the municipality or county and to facilitate
those uses.®®® The Washington Growth Management Act provides
that the scope of comprehensive plans, development regulations,
and amendments thereto adopted after July 27, 1997, should
include plans, schemes, or designs for the general location, pro-
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posed location, and capacity of all existing and proposed electric
transmission lines.! Thus, each county and municipality will have
separate and distinct comprehensive development plans and de-
velopment regulations applicable to the siting and construction of
electric transmission lines.

As noted above, the EFSLA expressly preempts local energy sit-
ing regulations.’®? This preemption provision was recently upheld
by the Washington Supreme Court.’* In order to preempt a local
requirement, however, the EFSEC must determine whether the
proposed site is in compliance and consistent with city, county, or
regional land use plans or zoning ordinances.®** Further, if the
EFSEC approves the request for preemption, it must include condi-
tions in the draft certification agreement that consider state or local
governmental or community interests affected by the construction
or operation of the energy facility and the purposes of the
ordinances, rules, or regulations that are preempted.®> Any project
approval by EFSEC must include conditions to protect local gov-
ernmental or community interests affected by the construction or
operation of the energy facility.>*

National Interest Electric Transmission Corridors. The Washington State
Legislature created an NIETC Task Force consisting of representa-
tives of the Legislature, the EFSEC, local governments, state re-
source agencies, and other stakeholders for the purpose of negotiat-
ing an interstate compact to establish a regional process for siting
NIETCs.*” The Task Force was supposed to have issued final rec-
ommendations to the Legislature by September 1, 2008.3® However,
as of June 2009, the Task Force had not yet submitted its recom-
mendations.

Wyoming

Siting. No public utility may begin construction of a line, plant, or system,
or of any extension of a line, plant, or system, without first obtain-
ing from the Wyoming Public Service Commission (“WPSC”) a
Certificate of Public Convenience and Necessity (“CPCN”).3* A
“public utility” is defined to include every person that owns, oper-
ates, leases, or controls any plant, property, or facility for the
transmission to or use by the public of electricity.’* Wyoming
courts have interpreted the term “public” to mean the citizenry or
consumers of Wyoming.3*! Therefore, if a transmission line is not
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serving customers in Wyoming, it is not subject to WPSC jurisdic-
tion.

Before construction of a transmission line subject to WPSC ju-
risdiction, the public utility must first obtain from the WPSC a
CPCN for the construction of the project.?? A “major utility facility”
is required to submit information regarding the environmental im-
pacts of the facility and the need for the facility by the citizens of
Wyoming.3*® A “major utility facility” is defined to include electric
transmission lines of more than three miles in length designed to
operate at 69 kV or above and electric substations or switching sta-
tions designed to operate at 69 kV or above.?* A CPCN for the con-
struction of a high voltage electric transmission line of 230 kV or
greater will prohibit construction until all rights-of-way for the line
have been acquired.*

The Wyoming Industrial Development and Siting Act permits
the construction of a large industrial facility only after a review of
the socioeconomic and environmental impacts of the proposed
facility.®*® No person may construct an industrial facility in Wyo-
ming without a permit for the facility from the Wyoming Industrial
Siting Council (“ISC”).3¥ An “industrial facility” is defined for
purposes of ISC jurisdiction as any facility with an estimated cost of
$173,200,000 or more.3*® The Wyoming Department of Environ-
mental Quality Industrial Siting Division (“ISD”) functions as the
staff of the ISC.

Electric transmission lines with a design capacity not exceeding
500 kV do not need to obtain a permit from the ISC.3* However,
while an ISC permit is not required for exempt electric transmission
lines, information about the project must be submitted to the ISD.3
Proposed industrial facilities with a construction cost greater than
eighty percent and less than one hundred percent of the current
threshold construction cost require a certificate of insufficient juris-
diction from the ISC.3%! The ISC may also grant a waiver of the ap-
plication requirements in certain circumstances.3>2

Local Governments. In Wyoming, land use and zoning are regulated by
counties and cities.’® Although it is possible that a privately owned
transmission line could be classified as a “use by right” in accor-
dance with the applicable county zoning code, a typical county
code will classify such use as a conditional use or a use by special
review 3>
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When the WPSC or ISC has jurisdiction over a transmission pro-
ject, it has authority to preempt local decisions regarding transmis-
sion siting and construction.’® In particular, the Wyoming Supreme
Court has held that a county does not have the power to regulate
public utilities.*®* Assuming, however, that the county is complying
with applicable law and acting within the confines of its authority,
the state has little to no oversight or preemption authority over the
county’s decisions to issue conditional use permits concerning pro-
jects that are exempt from WPSC jurisdiction or are otherwise not
owned or operated by a public utility.3”

Recommendations

In our review of the foregoing state regu-
latory requirements for siting a major trans-
mission facility in the West, we identified a
number of “best practices” that could serve
as integral elements of a regional siting re-
gime. These “best practices” include:

e State siting agency preemption of conflicting local decisions, at the
same time using a process to assure that local community concerns are
considered and that a local decision is only overridden if the broader
public interest is compelling.

e A centralized siting agency with jurisdiction over transmission projects
proposed by any entity, whether or not the proponent is a regulated
public utility.

e A definition of “need” that recognizes the critical public interest in the
reliable and efficient transmission of electricity from a diverse portfolio
of generation sources in one part of the region to growing load centers
in another, even if neither the generator nor the loads to be served are
located within the state.

e Mechanisms to facilitate participation in regional and national trans-
mission planning regimes to assure coordination and the most efficient
use of resources in the construction of new transmission facilities.

e Regular, periodic planning to assess strategic needs for transmission
infrastructure and to assure that proposals are consistent with those
needs.

e Timelines that are long enough to assure thorough review of a pro-
posal but short enough to assure that a decision is issued within a rea-
sonable period of time.
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e Accelerated reviews for projects in designated corridors, including
NIETCs designated under the Energy Policy Act of 2005 and other cor-
ridors designated pursuant to state, regional, and federal plans.

e A level regulatory playing field that does not favor investor-owned
utilities or any other entities at the expense of other transmission de-
velopers.

There is a serious need for a coordinated and rational approach to
transmission project siting that accommodates the need to assure protec-
tion of environmental and other critical interests, incorporates ample op-
portunity for input from affected stakeholders, allows for reasonable re-
covery of costs, and places a priority on the compelling interests in
modernizing the transmission grid. A multistate approach, through an in-
terstate compact or the adoption by each state of a model siting regime,
will facilitate the development and transmission of renewable energy to
meet the demands of ever-growing western urban areas and to secure ro-
bust interconnections with the national transmission grid.
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28 See, e.g., OR. ADMIN. R. 345-020-0040(1).

29 See, e.., OR. ADMIN. R. 345-015-0120(f).

250 OR. REV. STAT. § 469.401(3).

1 OR. REV. STAT. § 758.015(1).

252 OR. ADMIN. R. 860-025-0030(4).

253 Compare OR. ADMIN. R. 860-025-0030(1) with Or. Admin. R. 345-021-0010(b), (c), (e), (f),
(k), (n) (comparing the information required by the OPUC for Certificates of Public
Convenience and Necessity for overhead transmission lines with the information re-
quired by the ODOE and EFSC for preliminary applications for siting certificates).

254 See OR. REV. STAT. § 469.504; OR. ADMIN. R. 345-022-0030.

255 OR. REV. STAT. § 469.504(4).

26 OR. REV. STAT. § 469.504(2).

27 OR. REV. STAT. § 469.480.

258 OR. REV. STAT. § 197.040.

259 OR. REV. STAT. § 197.175(2)(a).

2600 OR. ADMIN. R. 345-022-0030(6).

261 Id

262 UTAH CODE ANN. § 54-2-1(16)(A).

203 UTAH CODE ANN. § 54-2-1(7).

264 UTAH CODE ANN. § 54-2-1(8).

265 Crystal Car Line v. State Tax Comm'n, 174 P.2d 984, 987 (Utah 1946) (“The principal
determinative characteristic of a public utility is that of service to, or readiness to
serve, an indefinite public which has a legal right to demand and receive its services
or commodities.”).

266 Garkane Power Co. v. Pub. Serv. Comm’n, 100 P.2d 571, 574 (Utah 1940).

267 UTAH CONST. art. VI, § 28.

268 Utah Associated Mun. Power Sys. v. Pub. Serv. Comm’n, 789 P.2d 298, 303 (Utah
1990).

209 UTAH CODE ANN. § 54-4-25(1).

270 UTAH CODE ANN. § 54-4-25(4)(b).
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271 UTAH CODE ANN. § 54-4-25(4)(a).

272 UTAH CODE ANN. § 54-4-25(4)(c).

273 See Utah Gas Serv. Co. v. Mountain Fuel Supply Co., 422 P.2d 530, 533 (Utah 1967).

274 UTAH ADMIN. CODE R46-401-3.

275 Id

276 UTAH CODE ANN. § 54-2-1(14).

277 UTAH CODE ANN. § 54-2-1(20) (2007).

278 UTAH CODE ANN. § 54-2-1(16)(d)(ii).

279 In the Matter of the Application of Milford Wind Corridor Phase 1, LLC and Milford Wind
Corridor Phase 11, LLC for Certificates of Convenience and Necessity for the Milford Phase I
and Phase II Wind Power Project, Utah Pub. Serv. Comm’'n Docket No. 08-2490-01 (July
2,2008).

280 Id. at 3.

281 UTAH CODE ANN. §§ 10-9a-509(1), 17-27a-508(1)(a); see also W. Land Equities v. City of
Logan, 617 P.2d 388, 389 (Utah 1980).

282 UTAH CODE ANN. §§ 10-9a-507(1), 17-27a-506(1).

28 In some counties, the planning commission has authority to approve or reject a condi-
tional use permit, with the board of adjustment having authority to hear appeals re-
specting decisions made by the planning commission. Seg, e.g., Box Elder County Land
Use Mgmt. & Dev. Code § 2-1-050(D)(8) (October 2007) (Planning Commission), § 2-1-
060(D)(2) (Board of Adjustment); cf. Davis County Code, § 15.32.210 (Sept. 25, 2007)
(County Commission has authority to hear appeals of decisions made by Planning
Commission).

284 UTAH CODE ANN. §§ 54-14-101, et seq.

285 UTAH CODE ANN. § 54-14-202.

286 UTAH CODE ANN. § 54-14-203.

287 UTAH CODE ANN. § 54-14-301(2).

288 UTAH CODE ANN. § 54-14-303.

28 Order Designating Geographic Area, Docket No. 05-999-08 (Utah Pub. Ser. Comm’'n
Nov. 28, 2005).

290 Id.

21 UTAH CODE ANN. § 54-18-101, et seq.

22 UTAH CODE ANN. § 54-18-101(4).

2% UTAH CODE ANN. § 54-18-301(2).

294 UJTAH CODE ANN. § 54-18-301(3) and (5).

295 UTAH CODE ANN. § 54-18-302.

26 UTAH CODE ANN. § 54-18-304(1)(a).

297 UTAH CODE ANN. §§ 54-18-304(1)(b) and 54-18-305.

28 Codified at UTAH CODE ANN. §§ 63H-2-101, et seq.

299 UTAH CODE ANN. § 63H-2-301.

30 UTAH CODE ANN. § 63H-2-401.

301 UTAH CODE ANN. § 63H-2-302.

302 WAsH. REv. CODE § 80.50.030.

303 WASH. REV. CODE § 80.50.030(3).

304 WASH. REV. CODE §§ 80.50.030(4)-(6).

305 See also Energy Facilities Site Evaluation Council website at www.efsec.wa.gov.

306 WASH. REv. CODE § 80.50.110(1).
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307 WASH. REV. CODE §§ 50.50.045, 060(3)(i).

308 WASH. REV. CODE §§ 80.50.60(3)(a)(ii), (iii).

309 WASH. REv. CODE §§ 80.050.020(8), (11).

310 See WASH. REvV. CODE § 80.50.040.

311 WASH. REv. CODE § 80.50.330(1).

312 WASH. ADMIN. CODE § 463-60-125.

313 WASH. REV. CODE § 80.50.90.

314 WASH. REv. CODE § 80.50.100.

315 WASH. REv. CODE § 80.50.100(1).

316 WASH. ADMIN. CODE § 463-47-090.

317 WASH. ADMIN. CODE § 463-47-150.

318 WASH. ADMIN. CODE § 463-47-150(1).

319 WASH. ADMIN. CODE §§ 463-74, 76, 78.

320 WAsH. REv. CODE § 80.50.080.

321 WASH. REV. CODE § 80.50.010.

322 See WASH. REV. CODE §§ 80.50.010(1)-(5).

323 WASH. REV. CODE § 80.50.010; WASH. ADMIN. CODE § 463-60-021.

32¢ WASH. REV. CODE § 80.50.045(4).

325 WASH. REv. CODE § 80.50.100(1).

326 WASH. REV. CODE § 80.50.100(2).

327 WASH. REV. CODE § 80.50.045(1).

328 WASH. REV. CODE §§ 80.50.045(2)-(3).

329 See WASH. REV. CODE § 35.63.010, et seq.; § 35A.63.010, et seq.; § 36.70A.010, et seq.; §
36.70.010, et seq.

30 WASH. REV. CODE § 35.63.090.

331 WASH. REV. CODE §§ 36.70A.035(3), 070(4).

332 WASH. REV. CODE § 80.50.110(2); see also WASH. ADMIN. CODE § 463-28-020.

33 Residents Opposed to Kittitas Turbines v. State Energy Facility Site Evaluation Coun-
cil, 197 P.3d 1153, 1158 (Wash. 2008).

33¢ See WASH. REV. CODE § 80.50.90(2).

35 See WASH. ADMIN. CODE § 463-28-070.

36 See WASH. REV. CODE § 80.50.100(1).

337 WaASH. REv. CODE § 80.50.350.

38 WASH. REV. CODE § 80.50.350(6).

339 WYO. STAT. ANN. § 37-2-205.

30 WYO. STAT. ANN. § 37-1-101(a)(C).

31 Continental Pipeline Co. v. Belle Fourche Pipeline Co., 372 F.Supp. 1333, 1334 (D.
Wyo. 1974).

32 WYO. STAT. ANN. § 37-2-205(a).

33 Wyoming Public Service Commission Regulations, Chap. II, Sec. 205.

34 See Wyoming Public Service Commission Regulations, Chap. I, Sec. 202(c), 203.

35 WYO. STAT. ANN. § 37-2-205(f).

36 WYO. STAT. ANN. §§ 35-12-101, et seq.

347 WYO. STAT. ANN. § 35-12-106.

38 WYO. STAT. ANN. § 35-12-102(a)(vii). The ISC is authorized to adjust this amount each
year using recognized construction cost indices. See memorandum from Todd Parfitt,
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ISD Administrator to Tom Schroeder, ISD Program Principal (Feb. 26, 2009), available
at http://deq.state.wy.us/isd/downloads/Web%20-%20Threshold %20Rates.pdf.

39 WYO. STAT. ANN. § 35-12-119(c).

350 See WYO. STAT. ANN. §§ 35-12-119(d), 35-12-109(a)(iii), (iv), (v), (viii).

31 WDEQ Industrial Development Information and Siting Rules and Regulations,
Chap.1, Sec. 3.

352 WYO. STAT. ANN. § 35-12-107.

358 WYO. STAT. ANN. § 18-5-201; §§ 15-1-503, 601.

354 See WYO. STAT. ANN. § 18-5-201.

35 See Vandehei Developers v. Pub. Serv. Comm’n, 790 P.2d 1282, 1287 (Wyo. 1990) (find-
ing it unlawful for a county to infringe upon explicit statutory authority of the state).

356 Id

357 Id.
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