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PAYMENT AND COLLECTIONS
Can | Lien That, Too?

David W. Zimmerman and Melissa A. Orien

David W. Zimmerman Melissa A. Orien

In “Can I Lien That?” published in the Fall 2007 edition of The
Construction Lawyer," we discussed the angst construction counsel
suffer from the time that they learn of a client’s job gone bad until they
have satisfied themselves that they have done everything necessary
to preserve the client’s lien rights. Here, we consider a variation on this
general theme. In the case law and statutes discussed here, we ana-
lyze the breadth of the contractor’s lien rights in three scenarios: (1)
the contractor performs work for an owner that holds only a leasehold
interest in the improved property, (2) the contractor seeks to enforce
a lien against more property than just the property on which the work
was performed, and (3) the contractor performs work under a con-
tract with an owner that holds a condominium interest.

Leasehold Interests

When a contractor improves the leasehold interest in real proper-
ty, the public policy that gives rise to the creation of mechanic’s liens
can collide with the competing policy that protects property owners
from encumbrances arising without their knowledge or consent.

This conflict can be illustrated by differing scenarios. First, consid-
er the scenario where a developer builds a large retail and commer-
cial center and enters into a leasehold contract with a company that
operates large movie complexes. The developer seeks to have the cin-
ema company build a large, sixteen-theatre complex to anchor the
development. The developer enters into a long-term lease with the cin-
ema operations company. Regardless of the remaining circumstances
that govern the terms of the general contractor’s contract with the cin-
ema operations company, the general principles that govern mechan-
ic’s liens dictate that the general contractor that builds the theatre
complex should be entitled to a mechanic’s lien against the developer’s
fee interest in the property. Certainly, the developer has received sig-
nificant improvements to its land that benefit the overall development
and has received precisely the improvement the developer desired.
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In contrast, consider a scenario where the owner of a retail center
enters into a lease with a large clothing retailer to lease a tenant space
that was used by a prior tenant as a large store. The developer under-
stands that the retailer will use the existing store facilities in their current
form without significant modifications. Without the fee owner’s knowl-
edge, the store operator decides to make significant modifications to the
retail store to include a café, a new venture for the retailer. The improve-
ments include restaurant equipment, freezers, stoves, and other
improvements. Shortly after the improvements are made, the retailer
defaults on its obligations to the contractor and files for bankruptcy pro-
tection. In these circumstances, the owner has a significant argument
that it lacked knowledge of the improvements, it did not receive any
benefit from them, and its fee interest should not be burdened with a
lien arising from the improvements.

In what follows, we review different approaches taken in response
to the competing interests of contractors and lessors arising from
improvements to leasehold interests. Most frequently, states allow the
lien to attach to the lessor’s fee simple interest if the lessee acted as an
agent for the lessor or if the lessor consented to the improvements. The
main question, then, in determining whether a lessor’s fee interest will
be subject to a mechanic’s lien is whether the lessor consented. States
differ, however, in how they approach the matter of consent. Of the
state laws we sampled, the minority have found that the lessor’s actual
knowledge of the improvements is sufficient to find consent by the les-
sor. The majority of states require something more than passive knowl-
edge or acquiescence—in varying degrees, from requiring some form
of implied consent, to requiring active consent and involvement. These
requirements vary from a signed writing to requiring that the lessor be
a party to the improvement contract. What follows are summaries of
several states’ treatment of how to determine when the fee owner’s
interest will be subject to a mechanic’s lien when the tenant/lessee has
contracted for improvements to the leased property.

Lessor Knowledge Sufficient

Some states give the mechanic’s lien claimant protection by pro-
viding that a mechanic’s lien may attach to a lessor’s fee interest under
a tenant-initiated construction contract. In these states, a contractor
or supplier need only show that the fee owner knew the tenant was
making improvements to the leasehold interest.

1. California. In California, improvements constructed with the
owner’s knowledge are deemed to be at the instance of the owner
unless the owner gives notice of nonresponsibility.” If the lessor has no
knowledge of the improvements, or if the lessor knows of the
improvements and posts a notice of nonresponsibility, the lien will be
limited to the lessee’s interest.’ However, if the terms of the lease
require an improvement, then the mechanic’s lien may attach to the
lessor’s property interest regardless of a notice of nonresponsibility.*
Under the “participating owner doctrine,” if the terms of the lease
require the tenant to improve the property, the mechanic’s lien may
attach to the lessor’s property interest even if the lessor posted a notice
of nonresponsibility.’
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2. Illinois. In Illinois, a mechanic’s lien attaches to the lessor’s
interest in real property if the lessor authorizes or “knowingly per-
mits” the tenant to make improvements.® The words “knowingly per-
mit,” as contained in the statute, mean being aware of and consenting
to improvements.” A lessor knowingly permits an improvement with-
in the meaning of the statute when it knows the work or improvement
is being done and has the opportunity to object but fails to do so.*
Where the lessor has no knowledge of the improvements, the lessor’s
interest cannot be subjected to the mechanic’s lien.’

3. Minnesota. Under Minnesota law, a contractor’s lien will attach
to the lessor’s interest if the lessee improves the land and the lessor has
actual knowledge of the improvement.'® Lessors can protect them-
selves from liability by posting or serving on the contractor a notice of
nonresponsibility.'” Landowners are presumed to consent to the
improvement if they have actual knowledge of the work and do not
post a notice.”? Even if the lessee has permission to improve the land,
the lessor still needs to know when the improvement was scheduled to
begin or when it actually began."

Lessor Consent Required

Other states manage the competing interests of the contractor and
the lessor by requiring that the lessor consent to the improvements that
give rise to the mechanic’s lien before the lien may attach to the fee
property interest.

1. Florida." Florida law protects lessors against mechanic’s liens
by providing that a mechanic’s lien only attaches to the interest of the
fee owner when the improvement is made in accordance with the
agreement between lessee and lessor."” Florida lessors are permitted to
further protect themselves against liens by recording the lease, a short
form of the lease, or the anti-lien provisions with the county clerk.
Interpreting this Florida statute, courts look to the terms of the lease to
see if the improvements were required or if they were the essential
purpose of the lease.' Even if the improvements are contemplated in
the lease, are done with the knowledge of the lessor, and benefit the
lessor, the lessor will not be exposed to a mechanic’s lien unless the
work was called for by an agreement with the lessor."”

2. South Carolina. In South Carolina, the owner’s mere knowledge
of improvements is not enough to allow a mechanic’s lien to attach to
the owner’s interest.' In F&D Elec. Contractors, the South Carolina
Supreme Court, interpreting its mechanic’s lien statute, held that the
lessor of a warehouse facility was not liable for the electrical upgrades
installed in its warehouse because, even though its agents were aware
of the upgrades, there was no evidence that the landlord expressly or
impliedly granted the lessee consent to perform the specific work that
is the subject of the mechanic’s lien."” Acquiescence or even general
permission to make improvements is also insufficient for a lien to
attach to owner’s interest.”’

3. Massachusetts. A Massachusetts mechanic’ lien may attach to
the lessor’s interest if the improvement was consented to by the les-
sor.?! What classifies as consent is somewhat murky, but the courts
indicate that a lien can be enforced against the lessor provided there
exists “a certain undefined degree of lessor consent, control, and ben-
efit

4. New York. In New York, a mechanic’s lien may only attach to the
owner’s interest if the owner consented to or requested the improve-
ments.” A lien cannot attach to the interest of the fee owner where a les-
see authorizes an improvement for the benefit of the owner of the
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property unless the fee owner affirmatively consents.* Consent is
implied when the lease requires the improvement or the owner actively
participates in the work.” However, where the tenant requests the
improvement and the owners never deal with the lienor, there is no
implied consent.”® Even if the owner is aware of the improvement and
gives the tenant a rent credit, there is still no affirmative act for consent.”

5. Washington. When a lease requires improvements, the lien can
attach to the lessor’s interest.® Mere knowledge of improvements and
acquiescence by the lessor are not enough to turn lessee into the
lessor’s agent.”

Lessee Agent of Lessor

The following jurisdictions analyze consent through an agency
theory by comparing the lessee to an agent and analyzing whether the
relationship between lessor and lessee could be categorized as a prin-
cipal-agent relationship. If so, then the contractor may properly assert
a lien against the lessor’s interest in the property.

1. District of Columbia. In the District of Columbia, the lessee
must be an agent of lessor if a mechanic’ lien is to attach to lessor’s
interest.”® The lessee is not an agent if the lease expressly provides
that authorization to make improvements should not be construed to
allow any mechanic’s lien on the property owner’s interest.*' More-
over, the lessee is not an agent if a provision in the lease gives the les-
see the right to make improvements, providing that the cost of
improvements shall be deducted from the rent.”? The determining fac-
tor is whether the contract creates a principal/agent relationship.* An
agency relationship for purposes of management does not necessari-
ly imply an agency relationship for purposes of making improvements
to which a mechanic’s lien may attach.*

2. Missouri. In Missouri, the lessee must be acting as an agent of
the lessor for a lien to attach to the lessor’s interest.” The owner’s mere
acquiescence to improvements is not sufficient.* If the lease requires
or obligates the tenant to make improvements, agency is implied.”” The
owner’s participation in construction, or other facts that show that the
improvements are really for the benefit of the owner, can establish the
relationship necessary for a lien to attach to the owner’s interest.*

3. Tennessee. In Tennessee, a mechanic’s lien will not attach to a
lessor’s real property unless the lessee is deemed the lessor’s agent.*”
The court determines whether the lessee acted as an agent by looking
at (1) whether the lease requires the lessee to construct a specific
improvement, (2) whether the cost of the improvement is borne by
the fee owner through offsets in lessee’s rent, (3) whether the fee
owner maintains control over the improvement, and (4) whether the
improvement becomes the property of the fee owner at the end of the
lease.*

Contract with Lessor Required

The states in this section, as well as in the next section, take the nar-
rowest view of when mechanic’s liens attach to the lessors’ fee simple
interests. In these states, the contractor must ensure that the fee owner is
party to the improvement contract in order for the mechanic’s lien to
attach to the fee simple interest.

1. Georgia. In Georgia, there must be a contractual relationship
between the lessor and materialman for the lien to attach to the lessor’s
interest.* The lessor’s knowledge of the improvement is not enough to
attach the lien.*

2. Ohio. Under Ohio law, unless there is a contract, express or
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implied, between the lien claimant and the fee interest owner, the lien
may not attach to that owner’s interest in the property.®

3.Texas. In Texas, the lien will attach to the interest of the fee inter-
est owner if there is a contract between the contractor and the fee inter-
est owner.* Even though the lessee may have improved the lessor’s
land and then it reverts back to the lessor, the lien still does not attach
to the interest of the lessor.*

Written Authorization of Tenant Improvements Required (New
Jersey and Pennsylvania)

Both New Jersey* and Pennsylvania*’ require by statute that a
mechanic’s lien can only attach to the fee simple owner’s interest if the
owner specifically authorizes the improvements in writing.**

Convenient Use Doctrine

The convenient use doctrine dictates the breadth of the property to
which a mechanic’s lien attaches when the construction arguably
improves only a portion of the property. The general rule under most
mechanic’s lien statutes is that a mechanic’s lien attaches to as much of
the land as is necessary for convenient use and occupation. As described
below, the jurisdictions may be classified generally as taking either a
“narrow” or “broad” view of the convenient use of the property.

Narrow Interpretation of Convenient Use

Only a few courts take what can be described as the narrow view of
the convenient use doctrine. In Maryland, for example, the court
found that a plaintiff’s contention that a mechanic’s lien should attach
to a 713-acre tract of owner’s land was spurious when the work was
done on one specific building only.” The court ruled that, when an
improvement is made on a building, the land is only incidentally
involved, and the lien should only attach to land physically covered
by the building and land immediately adjacent.”!

Similarly, in a Virginia case, the court dismissed an action to
enforce a mechanic’s lien on hotel property because a portion of the
costs included in the amount of the lien arose from improvements
made on public roads in connection with the work on the hotel.”> The
court, in discussing the extent of a mechanic’s lien, stated that while a
lien attaches to as much land as necessary for the convenient use and
enjoyment thereof, the lien does not attach to other buildings upon
which no work had been performed.*

Broad Interpretation of Convenient Use

Most courts interpret convenient use more liberally, consistent
with the remedial nature of mechanic’s liens.*

In a 1983 case, the South Dakota Supreme Court determined that
an entire 160-acre tract of land was lienable for the construction of a
single structure.” The court reversed the trial court’s determination
that the lien should be limited to the small plot of land immediately
surrounding the building.** The court reasoned that because the build-
ing’s value would be substantially decreased without “sufficient prop-
erty for ingress, egress, and storage of equipment,” the mechanic’s
lien attached to the entire 160-acre tract.”

The New Mexico Supreme Court upheld a trial court’s finding that
the entire plot of land surrounding a water well was attached by the
mechanic’s lien of the contractor that drilled the well.* The court so
held despite the fact that the water well was dry.” The court noted that
the trial court had wide discretion to determine what land was neces-
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sary for the improvement and convenient for its use. The court rea-
soned that the water well, if it had functioned properly, could conceiv-
ably have benefited the surrounding land, which included a camp
house, barn, garage, blacksmith shop, and cook house.®

Similarly, in Idaho, the courts have broadly interpreted the mean-
ing of “convenient use and occupancy” to include all land that bene-
fited from the improvement.®' Indiana courts also have liberally
construed the convenient use doctrine.*

In Delaware, a mechanic’s lien extends to as much land as is natu-
rally used with the building.®* As one Delaware court explained it,
when improvements are made to a building on a town lot, then the
town lot is lienable.* Or if it is a farm, and the building is for the use of
and appurtenant to the farm, then the whole farm is lienable.* If the
improvement is to land, like drainage, dredging, filling in, irrigation,
or erecting banks (bulkheads), a lien extends to the lot or lands “in
front of which such improvements are made.”*

The “convenient use” of the property depends on the use and pur-
pose for which the improvement is intended. This question was con-
sidered in the California case of Mendoza v. Central Forest Co.,"” in
which a lien was sought to be imposed for work in preparing a tract
of land for an irrigation system consisting of ditches, drains, embank-
ments, and the like. The claimant sought to foreclose a mechanic’s lien
against the entire tract of land. In upholding the lien, the court stated:

The farm development here contemplated was a finished piece
of work composed of integral parts, some of which the statute
expressly designates as structures, and when completed consist-
ed of ditches, drains, embankments, roads, so correlated as to
form one harmonious entity designed to accomplish a particu-
lar object and constituting a permanent and valuable improve-
ment to the land and necessary to its highest and most profitable
uses.*

In another case, applying Pennsylvania law, the court held similar-
ly. A contractor performed excavation and grading work on various
portions of a 1000-acre real estate development and the court held that
while the contractor only claimed a lien on the portions where most
of the work was conducted, it could have liened the entire 1000-acre
property because as much land can be attached as is “reasonably need-
ed for the general purposes for which the structure or other improve-
ment was made.”” The whole development, which included
restaurants, a golf course, camping sites, stores, etc., constituted a sin-
gle improvement that was to be integrated whole, and so the entire
1000-acre resort was properly lienable.”

In 1897, the Supreme Court of the United States has given a simi-
lar application of the “convenient use” doctrine in Springer Land
Association v. Ford, involving the construction of an irrigation system.
The court said:

The truth is that what area of land is subject to lien in a given
case largely depends on the character of the improvement. The
extent of ground proper and necessary to the enjoyment of the
building, a wall, or a fence, would not be the same as that
required for, or appertaining to, an irrigation system; but the
principle of determination is the same.

This ditch was to expend its waters on this tract and could
not be used or operated without it.”
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Similarly, in a California case, defendants contended that plaintiff's
lien for engineering services could not properly include compensation
for work done on parcels that were outside the real property contem-
plated in the contract between developer and owner.” The court reject-
ed defendant’s argument and held that plaintiff’s engineering services
constituted a proper site improvement to the parcel as provided by
statute, under which a lien could be established.”™ The court reasoned
that work and services performed on the parcels outside the physical
boundaries of the real property under contract had a “direct benefit”
on the real property.” Accordingly, plaintiff was entitled to a lien on
the real property for its services performed, both on the outside
parcels and on the real property, “even though those services may also
have benefited the surrounding land.””

The Oregon Supreme Court also emphasized the importance of
determining the purpose of the improvements in order to determine
the extent of a mechanic’s lien.” The court could not determine how
much property could rightly be liened from the construction of a
building and dam on the owner’s property and so remanded the matter
back to the lower court to determine how much land should be cov-
ered by the lien because no intelligible evidence presented at trial
showed the relationship between the intent of the improvement and
the space necessary to fulfill such intent.™

Condominium Interests

The rules concerning condominiums illustrate that the nature of
the underlying property affects the scope of the property to which a
mechanic’s lien attaches.

Generally, a blanket lien over a condominium complex is permitted,
even though the individual units of the complex have separate owners.”
For example, one Delaware contractor agreed to do grading, curbing,
and utility work on a townhouse project before the project was subdi-
vided. Later, the contractor sued the owners of the townhouses after the
project was subdivided.*® The appellate court had ruled that the
mechanic’s lien could not attach to the buildings when the contractor
understood that units would be sold to individual buyers. But the
Supreme Court of Delaware reversed the appellate court decision,
holding that prior, better-reasoned decisions had held that the focus
should be on the “nature of the work performed and not the intended
ownership of the completed project.” The court reasoned that intend-
ed ownership is not a determining factor, especially since at the time
the contractor began its work, there was only one owner of the whole
project.®? As a result, a mechanic’s lien can attach against the entire
structure, even though the structure is made up of individual units.*

A Pennsylvania court, in a similar ruling, went somewhat further
to reverse an appellate court decision that struck a mechanic’s lien on
five condominium units, where the amount of the lien “had no direct
relation to the work done or materials supplied” on the five units.* The
court held that one lien could be filed against multiple units without
apportionment between units, as provided for by statute, even though
another statute stated that apportionment is generally necessary. The
court reasoned that the rule requiring apportionment was the general
rule, and condominium liens were an exception to the rule.*

In California, on the other hand, a mechanic’s lien on a condomini-
um development must specify how much is due from each owner.”
In one case, a contractor contracted with the homeowners’ association
to repair damage done to condominiums and common areas after an
earthquake.® The contractor subsequently sued the individual owners
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of the condominiums without specifying the amount attributable to
each individual owner.” The court held the contractor could not recov-
er from the individual owners because, while a blanket lien against the
entire complex was permitted, the contractor needed to apportion out
the cost of improvements attributable to each owner.”

A 1992 New York decision held that a lien for labor and materials
could not attach to units whose owners purchased their unit before
the lien was filed and had not consented unanimously to the improve-
ments.”" Phase I of the complex had already been sold to individual
owners, but phases II and III had not.” The court held that phase I
could not be liened. Phases Il and III could because a lien could attach
to areas of the complex that were not yet established as condominiums
even though they were intended to be condos at some point in the
future. The first phase could only be liened if the individual owners
unanimously consented to the improvements.”

Know the Rules

This article and its predecessor, “Can I Lien That?”, have sur-
veyed a variety of settings in which mechanic’s liens may attach.
Knowledge of these rules is useful to spot issues and is essential to
reduce the angst of the contractor and its counsel having to invoke
lien rights in order to get paid for work performed. &y
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